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Ltf1If)lN THE DISTRICT COURT OF THE
4TH
JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
ELMORE
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THE UNDERSIGNED OFFICER (PARTY) HEREBY CERTIFIES AND SAYS:
I certify I have reasonable grounds, and believe the above-named Defendant,

o or S
Height
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Hair

State
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Sex:
Eyes ~
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~ ~ Vio. #1

Code Section

Vio. #2
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Location

Date
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Witnessing Officer
Serial #/Address
Dept.
THE STATE OF IDAHO TO THE ABOVE NAMED DEFENDANT:
You are hereby summoned to appear before the Clerk of the Magistrate's Court of the
District Court of
ELMORE
County,
MTN. HOME
,
0,
located at
150 SOUTH 4TH EAST
on the
day of

,20 _ _, at

o'clock

M.

ime indicated.
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ASHCRAFT & l\fiLLER, PLLC--- -, ---------------HOl\fE CITY PROSECUTING ATTORJ.'lEY
th
.DO North 6 East Street
P.O. Box 506
:\lountain Home, Idaho 83647
Telephone: 587-9797
:\lOl.:~TAIN

l~

THE DISTRICT COURT OF THE FOlJRTH JL'DICIAL DISTRICT OF THE
STATE OF IDAHO,

I~ A~D

FOR THE

COli~TY

OF EL:\rIORE

M.\.GISTRATE DIVISION

*
-- *--

*

)

Citation No.

)

)
)

-

Lfo 1...1.'>

AFFIDAVIT OF PROBABLE
CAUSE FOR ARREST

*
*
-- -*
ST ATE OF IDAHO,

)
)

COUNTY OF ELMORE

ss.

)

off- (1u~ g. t:6Jl.

, being first duly sworn, deposes and states:

That I am an authorized Peace Officer, and on the "')r
day of~_----']:;...,;u=-:IIif=G_ _ __
2 bO'r ,at (/ I 27).o'cIock ~.M., [ had probable cause to believe that

?etPt?

Lt:t4 Itr,;y,,;(J ,the defendant herein, committed the following crime:
~,et'tJ/;Jtf {),JD~ ~
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Domestics only: Victim Name: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Date of Birth: _ _ _ _ _ _ _ __
Address: _ _ _ _ _ _ _ _ _ _ _Home Phone: _ _ _ _ _ _ _ _ __
Employer: _ _ _ _ _ _ _ _ _ _ _ _ _ _ \Vork Phone: _ _ _ _ _ __
DATE D this

if (

day of --.J-.=.:..:-..:::------I--,...,L--

P~a

SLBSCRJBED A~D S\VOR.~ TO before me this £...-(

Ofticlal Authorized

\FFLDAVIT - 2

0 ~~inister

Oath

Commission eXPire'c-:;r:::;;;t:5

(

PHILIP R. MILLER, LS.B.#4989
ASHCRAFT AND MILLER, PLLC
~fOUNTAIN HOME CITY PROSECUTING ATTORNEYS
430 North Sixth East Street
Post Office Box 506
Mountain Home, Idaho 83647-0506
Telephone Number: (208) 587-9797
Facsimile Number: (208) 587-7005

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF ELMORE
IN THE MATIER OF THE
)
SUSPENSIO~F THE PRIVER'k
)
LICENSE OFY~ Ul f:[1f1 (orAle)
Defendant,
)
DO
)

PROBABLE CAUSE AFFIDAVIT
IN SUPPORT OF ARREST

j

DL OR SSN
ADDRESS: (70'1

Case No. Citation No.

MvJ S1"

~

______~E~UW~·~I~,N~V~~2~9~~J--)
--------------------------)
STATE OF IDAHO
County of EIIJ)9re

t1P&.

)
: ss.
_)/

CiItt:tjr-2l=1GJc , the undersigned, being frrst duly sworn upon oath, depose and say: That
am an authorized Peace Offrcer employed by the City of Mountain Home. The defendant was arrested on
ClC::r 2-/· 0 [
at 0
a.m.ip.m. for the crime of driving while under the influence of alcohol, drugs or
any other intoxicating substances pursuant to Section 18-8004, Idaho Code.
Second or more DUI offense in the las ten y s? y Yes
No
Felony
Misdemeanor Location or
Occurrence:
.
1116 . ~

I!liJ

k"

e

Identified the defendant as (print name) --"--""-<-.::::.-:---':....=..J-=..LL-'---+-~~=--.t.._ _ _ _ by:
_Military ID _State ID Card _Student
card
Credit
Cards_Paperwork found _Verbal ID by defendant Witness, ______________
identified defendant. Other:
------------------~-------------A tual
sicjiJ control established by ___ Observation by Affiant; K-Observation by Officer ,
. Gr ~
; ___ Admission of Defendant to
Statement of Witness:
--------------,--Other
r believe that there is probable cause to believe the defendant committed such crime
because of the following:
(NOTE) You must state the source of all information provided below. State what you observed
and what you learned from someone else, identifying thatpersO,n.

----------------------------------------------------------------

PROBABLE CAUSE AFFIDA VIT IN SUPPORT'
OF ARREST - Page 1
fl

nh

SOBRIETY NOTES:
Gaze Nystagmus
Odor of alcoholic beverage
K Yes __No
Admitted drinking alcohol beverage -'K..Yes _ No Walk & Tum
One Leg Stand
~Yes __No
Slurred speech
Impaired memory
~Yes __No
Accident Involved
-252.-Yes _ _No
Glassylbloodshot eyes
Injury
Other:

--------------------------

_Pass~ail

- Pass -~ail
_Pass )<1iail

_Yes ~o
_Yes XNo

Drugs suspected?
_ _Yes)C No
_Yes ;k"No
Drug recognition evaluation performed?
Reason Drugs are suspected: ____________________________
Defendant was tested for alcohol concentration, drugs or other intoxicating substances.
Prior to testing, defendant was substantially informed of the consequences of refusal and failure
of the test as required by Section 18-8002 and 18-8002A, Idaho Code. The test(s) was/were
performed in compliance with Sections 18-8003 & 18-8004(4), Idaho Code and the standards
and methods adopted by the Department of Law Enforcement.
sor Seri 1 #
BAC: __ by_ Breath Instrument Type:_ Intoxilyzer 5000 _Alcohol
__ Blood andlor_Urine - Test Results ~ding?
Y~1-- No(1}S!f ed) X- Refusal
Name of Person administering breath test: L-i~
G
MH'
Date Certification Expires:,_().--:::...~_-'3_/}_"~_=_!_.__________________
By my signature and in the presence of a person authorized to administer Oaths in the
State of Idaho, I hereby solemnly swear that the information contained in this document and
associated reports and documents included herein and made a pa ereof is true
correct to
the best of my information and belief.
Dated this ,;)f day

on-;;

N

, 200

C

r.
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PROBABLE CAUSE AFFIDAVI~~
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OF ARREST - Page 2
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ASHCRI\FT & MILLER, PLLC
MOliNTAIN HOME CITY PROSECL'TNG ATTOR7\i'EY
430 North 6th East Street
P.O. Box 506
Mountain Home, Idaho 83647
Telephone: 587-9797

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
MAGISTRATE DIVISION

Lt0 r;-

Ll
IN THE MATTER OF THE
) Citation No.
SUSPENSION ~HE DRIjVER's.--:-)
LICENSE OF k6-~ [fit9ti /0/,.1[3=,) AFFIDAVIT OF REFUSAL
Defendant,
r
) TO TAKE ALCOHOL TEST
DOB
)
)
)
DL or SSN:
)
ADDRESS: ......./_?-o--+t---#./k4...:.-.-....;;;.;:;...::...;W_S-_.l_< _ _ )
)
)
bLlLO I
~1
)

Nv

STATE OF IDAHO,

)
)

COUNTY OF ELMORE

)

__w,
__,_:_d""'--u----:::-c-l..

JrJ I

ss.

r_<_(2_,_&Jt;__,

Z_ ......

_ r_ _ _ _ _ _ ,

That I am an authorized Peace Officer, and on the

at

being first duly sworn, states:

dt2Iday of~,A/6

O{~ o'cIockL.M., I had reasonable grounds to believe that Perc-t2~

,2 661- ,

LG"l0lf

~~6

(Hereinafter "defe!ldant") had been driving or in actual physical control of a motor vehicle
while un~r the influence of alcohol, drugs or other intoxicating substance.
AFFIDA VIT OF REFUSAL TO TAKE ALCOHOL TEST - 1

OOB

I

"

I asked defendant to take an evidentiary test for alcohol concentration, informing him/her of
the consequences of refusal as stated in Section 18-8002(3), Idaho Code.
Defendant refused the test,

WHC--N 1fg'l.6{)

lfAaft
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t.)ASI,/-1
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as follows:
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"To fiLD(..v 1/0"'ro ,,"I.

Therefore, I advised the defendant that his/her driving privileges and license were seized and
hislher driver's license,
Was seized and is attached.
Was not seized because it was not on his/her person. -()<y,
DATED this

o~ ~ lssl.)@

2-1 ~ay of_~_~()",--N<:::;;-..,;;..::::_ _ _ _-r-

• ;"'\1 sr-

SUBSCRIBED and SWORN TO before me thIS t:r

("

day of--,,>'..L...?.....---.'-'-I-rf--' 2 0

AFFIDA VIT OF REFUSAL TO TAKE ALCOHOL TEST - 2
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Counsel for

P(aintiff

_____________________________NO._5_
Counsel for

____________________________

NO.~
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______________________________NO._6__
Counsel for __________________
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KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
Telephone: (208) 587-2144 ext. 503
Facsimile: (208) 587-2147
LS.B. No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,
Plaintiff,

vs.
PETER LEIGH TOYNE,
DO
6
SS
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2007-000 J.l1l

SUPERVENING
COMPLAINT - CRIMINAL

PERSONALLY APPEARED Before me this 21st day of June 2007, Kristina M.
Schindele, Prosecuting Attorney in and for the County ofElmore, State ofIdaho, who, being first duly
sworn, complains and says: PETER LEIGH TOYNE, on or about the 21 st day of June 2007, in the
County of Elmore, State of Idaho, then and there being, did then and there commit the crime of
OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOLAND/OR
DRUGS, and is further charged in Part IT ofthis Supervening Complaint with having previously pled guilty
to or been convicted ofa felony DUI within 15 years or two or more misdemeanors within 10 years. The
DUI was committed as follows, to-wit:

SUPERVENING COMPLAINT - CRIMINAL

nIl

,

I

I'"

Page 1

"liiUINAL

()
OPERATING A MOTOR VEHICLE WHILE UNDER THE
INFLUENCE OF ALCOHOL AND/OR DRUGS
I.C. § 18-8004

That the Defendant, PETER LEIGH TOYNE, on or about the 21 st day ofJune 2007, in the County
ofElmore, StateofIdaho, did drive or was in actual physical control of arnotor vehicle, to-wit: a 1991
Dodge van, white in color, bearing Nevada license plates 122TUU, on or near North 2nd East, Mountain
Home, Idaho, while under the influence of alcohol, in violation ofI.C. § 18-8004.
All ofwhich is contrary to the fonn, force and effect ofthe statute in such case made and provided
against the peace and dignity of the State ofIdaho.
Said Complainant therefore prays that the Defendant, PETER LEIGH TOYNE, be brought before
the Court to be dealt with according to law.
DATED This 21 st day of June 2007.

ATTORNEY
BY:

SUPERVENING COMPLAINT - CRIMINAL

Page 2

r]12

()
PART II
TWO OR MORE PRIOR DRIVING UNDER THE INFLUENCE
OFFENSES WITHIN TEN YEARS
Felony, I.C. §§ 18-8004; 18-8005(5)
That the Defendant, PETER LEIGHT TOYNE, has been found guilty oftwo or more prior violations
ofI.C.§ 18-8004orasubstantiallyconfonningforeigncriminalviolationwithintheprecedingten(10)
years, in violation ofl.C. §§ 18-8004 and 18-8005(5).
The prior convictions are as follows:
By Judgment ofConviction entered with respect to citation no. 2003-3099 in Elko Justice Court
on or about August 7, 2003, in violation ofN.R.S. 484.379.
By Judgment ofConviction entered with respect to citation no. 01000 1949 in the Fourth Judicial
District of Nevada on or about July 7,2003, in violation ofN.R.S. 484.379.

All ofwhich is contrary to the fonn, force and effect ofthe statute in such case made and provided
against the peace and dignity of the State ofIdaho.
DATED This

~ay of June 2007.
AM. SCHINDELE
u~••~COUNTYPROSEC

B :
Elmore County Prosecuting Attorney
SUBSCRIBED AND SWORN To before me this

21

S"

of June 2007.

~~
SUPERVENING COMPLAINT - CRIMINAL
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( )1rth Judicial District Court, State Of/hO
In and For the County of Elmore"
150 South 4th East, Suite #5
Mountain Home, Idaho 83647·3095
STATE OF IDAHO
Plaintiff,
VS.

Peter L Toyne
1709 Arrow St
Elko, NV 89801
Defendant.
DaB:
DL orSSN:

)
)
)
)
)
)
)
)
)
)
)
)
)

.
2n~7

.

~

I

Jt]>! 21 Pit I: 58

Case No: CR-2007 -0002171
ORDER APPOINTING PUBLIC DEFENDER

The Court being fully advised as to the application of Peter L Toyne, and it appearing to be a proper case,
NOW, THEREFORE, IT IS ORDERED that an attorney be appointed through the:
Public Defender's Office
Elmore County Public Defender
290 South 2nd East
Mountain Home ID 83647

Public Defender for the County of Elmore, State of Idaho, a duly licensed attorney in the State of Idaho, is
hereby appointed to represent said Defendant, Peter L Toyne, in all proceedings in the above entitled case.

The Defendant is further advised that he/she may be required to reimburse the Court for all or part of the cost
of court appointed counsel.

DATED This 21st day of June, 2007.
Judge
Copies to:

~ender

_ _Prosecutor

Order Appointing Public Defender

DOC30 10/88

014
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OURT OF THE FOURTH JUDIC(-'~~ DISTRICT OF THE
IDAHO, IN AND FOR THE COUN1 f OF ELMORE
)
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-
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__________________________NO._5_

.

Counsel for ___________________

________________________

_____________________NO. __6__
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Counsel for _ _ _ _ _ _ _ _ _ _ _ _ __
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NO.~
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P.D. Denied
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I
1.

COURT MINUTES

OR Release

Cash or Suret

IN THE DISTR.. • COURT OF THE FOURTH JUDIC!.
DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
J

)
)
)
)
)
)

TIME

George J-{icks

JUDGE
CLERK

\ '.

\J. ~~

TypEOFAcTION____________~P~C__________________

11 Trevatfian

\\-~cld'OJ

TAPE NO.

III/ ////111/11111//11//111/111///1111/11////111//11/1/11/1/11///1/1//1/11///1/1//11/11/1

--:S-s,~s\.)\\..:::) \\..~~%Q..~:L~.'\..~ NO.~
Counsel for

___________________________NO._5_
Counsel for _ _ _ _ _ _ _ _ _ __
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_ _ _ _ _ _ _ _ _ _ _ _ _ _NO.~
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_____________________NO._6_
Counsel for _________________
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KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
Telephone: (208) 587-2144 ext. 503
Facsimile: (208) 587-2147
1.8.B. No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER LEIGH TOYNE,
DO
S8N
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2007-0002171
AMENDED SUPERVENING
COMPLAINT - CRIMINAL

PERSONALLY APPEARED Before me this 22nd day ofJune 2007, JethelynHaverfield,
Deputy Prosecuting Attorney in and for the County ofElmore, State ofIdaho, who, being first dulyswom,
complains and says: PETER LEIGH TOYNE, on or about the 21 st day ofJune 2007, in the County of
Elmore, State ofIdaho, then and there being, did then and there commit the crime of OPERATING A
MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, and is
further charged in Part II ofthis Supervening Complaint with having previously pled guilty to or been
convicted of a felony DUI within 15 years. The DUI was committed as follows, to-wit:

AMENDED SUPERVENING COMPLAINT - CRIMINAL

017

Page 1

OPERATING A MOTOR VEHICLE WHILE UNDER THE
INFLUENCE OF ALCOHOL AND/OR DRUGS
I.e. § 18-8004

That the Defendant, PETER LEIGH TOYNE, on or about the 21 st day ofJune 2007, in the County
ofElmore, State ofIdaho, did drive or was in actual physical control ofa motor vehicle, to-wit: a 1991
Dodge van, white in color, bearing Nevada license plates 122TUU, on or near North 2nd East, Mountain
Home, Idaho, while under the influence of alcohol, in violation of I.C. § 18-8004.
All ofwhich is contrary to the form, force and effect ofthe statute in such case made and provided
against the peace and dignity of the State of Idaho.
Said Complainant therefore prays that the Defendant, PETER LEIGH TOYNE, be brought before
the Court to be dealt with according to law.
DATED This 22nd day of June 2007.
KRISTINA M. SCHINDELE

BY:

SUBSCRIBED AND SWORN To before me this 22nd day of June 2007.

AMENDED SUPERVENING COMPLAINT - CRIMINAL

(118

Page 2

PART II
PRIOR FELONY DRNING UNDER THE INFLUENCE
OFFENSE WITHIN FIFTEEN YEARS
Felony, I.C. §§ 18-8004; 18-8005(7)
That the Defendant, PETER LEIGHT TOYNE, has been found guilty of a prior felony violation of
I. C. § 18-8004 or a substantially confonning foreign criminal violation within the preceding fifteen (15)
years, in violation of I.C. §§ 18-8004 and 18-8005(7).
The prior convictions are as follows:
By Judgment ofConviction styled State ofNevada v. Peter LeiW Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. 6247, onoraboutJanuary 29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment ofConviction styled State ofNevada v. Peter LeiaJl Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. 6395, on or aboutJanuary 29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment ofConviction styled State ofNevada v. Peter LeiaJl Toyne, entered in the Fourth
Judicial District Couct sitting in Elko, Nevada, in case no. CR-FP-01-1949, on or about July 8,2003, in
violationofN.R.S.484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.

<Ii'-

All ofwhich is contrary to the fonn, force and effect ofthe statute in such case made and provided
against the peace and
of the State of Idaho.
DATED This

2Jt. day of June 2007.KRISTINA M. SCHINDELE
ELMO

PROSECUTING A

BY:

SUBSCRIBED AND SWORN To

007.

AMENDED SUPERVENING COMPLAINT - CRIMINAL
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF ELMORE
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Post Office Box 607
Mountain Home, Idaho 83647
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LS.B. No 6090
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THE COURT

DE

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER LEIGH TOYNE
SSN:
DOB
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2007-0002171

ORDER HOLDING DEFENDANT
TO ANSWER

---------------------------)
ON THE 5th day of July 2007, at the hour of 9:00AM, the Defendant appeared before the
1Uldersigned Magistrate with Michael J. Crawford, Attorney at Law, his attorney ofrecord, this being the
time and place set for thepreliminruy examination herein. The State ofIdaho was represented by Jethelyn
Haverfield, Deputy Prosecuting Attorney in and for the County ofElmore, State ofIdaho. The Defendant
waived the reading ofthe Complaint on file herein. The Defendant was advised ofthe right to a preliminaty
examination, the nature ofwhich was explained to the Defendant. The Defendant thereupon waived his
preliminary examination.
The Court, being fully advised in the premises, finds that the crime of: OPERATING A MOTOR
VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOLANDIOR DRUGS, a felony, and is
ORDER HOLDING DEFENDANT TO ANSWER - Page 1

ORIG "
024

!

further charged with having previously pled guilty to or been convicted ofa felony DUI within 15 years.
The nUl was committed as follows, to-wit: as set forth in the Infonnation on file herein, have been
committed in Elmore County, State ofIdaho, and that there is sufficient cause to believe that the Defendant
committed said crime.
IT IS THEREFORE ORDERED That the Defendant be and hereby is held to answer to the
charges as set forth in the Infonnation on file herein, before a District Judge in the District Court ofthe
Fourth Judicial District of the State of Idaho, in and for the County of Elmore.
IT IS FURTHER ORDERED That Defendant's bond remain as previously set.
DATED This

~day of July 2007.

~~i:4JUdge

ORDER HOLDING DEFENDANT TO ANSWER - Page 2
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KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
Telephone: (208) 587-2144 ext. 503
Facsimile: (208) 587-2147
I.S.B. No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER LEIGH TOYNE,
SSN:
DOB
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2007-0002171

INFORMATION

)

Jethelyn Haverfield, Deputy Prosecuting Attorney in and for the County ofElmore, State ofIdaho,
who, in the name of and by the authority ofsaid State, prosecutes in its behalf, in proper person, comes
now before the District Court ofthe Fourth Judicial District ofthe State ofIdaho, in and for the County of
Elmore, and gives the Court to understand and be informed that the Defendant is accused by this
Information ofthe crime of: OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE
OF ALCOHOL AND/OR DRUGS, a felony, upon which charge the said Defendant, having duly
appeared before a magistrate on the 5th day ofJuly 2007, and then and there having waived his pre1irniruuy

examination upon said charge, was, by said Magistrate, thereupon held to answer before the District Judge
INFORMATION - Page 1
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ofthe Fourth Judicial District ofthe State ofIdaho, in and for the County ofElmore. The Defendant is
further charged in Part II ofthis Information with having previously pled guilty to orbeenconvictedofa
felony DUI within 15 years. The DUI was committed as follows, to-wit:

OPERATING A MOTOR VEHICLE WHILE UNDER THE
INFLUENCE OF ALCOHOL AND/OR DRUGS
I.C. § 18-8004

That the Defendant, PETER LEIGH TOYNE, on or about the 21 st day ofJune 2007, in the County
ofElmore, State ofIdaho, did drive or was in actual physical control ofa motor vehicle, to-wit: a 1991
Dodge van, white in color, bearing Nevada license plates 122TUU, on or near North 2nd East, Mountain
Home, Idaho, while under the influence of alcohol, in violation of I.C. § 18-8004.
All ofwhich is contrary to the form ofthe statute in such case made and provided and against the
peace and dignity of the State of Idaho.
DATED This 5th day of July 2007.
KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING A

INFORMATION - Page 2

EY

PART II
PRIOR FELONY DRNING UNDER THE INFLUENCE
OFFENSE WITHIN FIFTEEN YEARS
Felony, I.C. §§ 18-8004; 18-8005(7)
That the Defendant, PETER LEIGHT TOYNE, has been found guilty ofa prior felony violation of
I. C. § 18-8004 or a substantially confonning foreign criminal violation within the preceding fifteen (15)
years, in violation of I.C. §§ 18-8004 and 18-8005(7).
The prior convictions are as follows:
By Judgment ofConviction styled State ofNevada y. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. 6247, on or aboutJanuary 29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment ofConviction styled State ofNevada v. Peter Leigh TQyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. 6395, on or aboutJanuary29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment ofConviction styled State ofNevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. CR-FP-01-1949, on or aboutJuly8, 2003, in
violation ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.

All ofwhich is contrary to thefonn, force and effect ofthe statute in such case made and provided
against the peace and dignity of the State of Idaho .
.-~
DATED This.5 day of July 2007. KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING
ORNEY
BY:

INFORMATION - Page 3
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

JULy 16, 2007

HONORABLE MICHAEL E. WETHERELL

COURT MINUTES
THE STATE OF IDAHO,

)

)

Plaintiff,

)

Case No. CR-2007-2171

)

vs.

)

)
)
)
)
)

PETER L. TOYNE,
Defendant.

DUI

--=---~~~-------------------)
APPEARANCES:
Jethelyn Haverfield
Deputy Prosecuting Attorney

Counsel for State

Mike Crawford
Public Defender

Counsel for Defendant

CD No. A716-07
10:56 a.m.

10:56 to 11:00

Call of case.

Time and date set for INITIAL ARRAIGNMENT,
custody, bond set at $25,000.00.

defendant present,

in

The Court informed the defendant of the charge (s) filed against
him being a felony and of the possible penalties which could be
imposed.
The Court advised the defendant of his right to counsel at public
expense in all the proceedings in this Court.
The Court advised the defendant of his right to appeal from any
Judgment entered, to be represented by counsel in said appeal and
payment of costs incurred in said appeal at public expense and of
the appeal time being forty-two (42) days.

COURT MINUTES - JULY 16, 2007
Page - 1

True copy
counsel.

of

the

Information

furnished

to

the

defendant

and

True name of defendant, PETER L. TOYNE.
Formal reading of the Information waived by defendant.
The Court advised the defendant of the different pleas he could
enter to the charge (s) set forth in the Information and of the
statutory time, not less than one (1) day, he would be entitled to
before entering his plea.
Defendant advised that he understood his rights, the charge(s) and
the possible penalties that could be imposed.
In answer to the Court, defendant entered a plea of "NOT GUILTY".
There being no objection by defendant, the Court set this case for
trial before the Court and a jury at 9:00 o'clock a.m. October 16,
. 2007; Pretrial Conference set for September 17, 2007 at 3:00 p.m.;
jury selection to begin X at 1:30 p.m.
Defendant remanded to the custody of the sheriff.
11:00 a.m.

End.

Reporter: N. Omsberg
Clerk: K. Johnson
Reporter's Est. $

MARSA GRIMMETT
Clerk of the District Court

By

'~~\\\\~
D p ty Clerk
'(

COURT MINUTES - JULY 16, 2007
Page - 2
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TERRY S. RATLIFF, ISB No. 3598
MICHAEL J. CRAWFORD, ISB No. 5518
RATLIFF LAW OFFICES, CHTD.

2007 JUL 19 PH 4: IS

290 South Second East
Mountain Home, ID 83647
Telephone: (208) 587-0900
Facsimile: (208) 587-6940
Attorneys for Defendant

IN TIlE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF TIlE
STATE OF IDAHO, IN AND FOR TIlE COUNTY OF ELMORE

STATE OF IDAHO,
Plaintiff,

vs.
PETER LEIGH rOYNE,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CR-2007-2171

MOTION FOR BOND REDUCTION
(I.C.R. 46); NOTICE OF HEARING

COMES NOW, the Defendant, PETER rOYNE, by and through his attorney of record,
MICHAEL J. CRAWFORD, of Ratliff Law Offices, Chtd., and hereby moves this Court to reduce
the Defendant's bond in thIs case, pursuant to 1.c.R. Rule 46(h)(2).
Defendant will bring the above motion for Bond Reduction on for hearing before the
court on Monday August 6, 2007 at 3:00 p.m., or as soon thereafter as counsel may be heard.
DATED this Wra;:f July, 2007.

RATLIFF LAW OFFICES, CHTD.

MOTION FOR BOND REDUCTION (I.C.R. 46); NOTICE OF HEARING - Page I
amr
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o
CERTIFICATE OF SERVICE

~{)-liLl

I HEREBY CERTIFY That I have on this ~<tty of July, 2007, served a copy of the
within and foregoing MOTION FOR BOND REDUCTION upon:
Jethelyn Haverfield
Elmore County
Prosecuting Attorney
190 South 4th East
P.O. Box 607
Mountain Home, Idaho 83647
Fax No. (208)587-2147

By:

___ Hand Delivery
___ Federal Express
___ Certified Mail
_-=--_U.S. Mail
Y.. <, Facsimile Transmission

MOTION FOR BOND REDUCTION (I.c.R. 46); NOTICE OF HEARING - Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
.'

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

.

·1

"

;

1

• >

2007 JUL 24 AM 9: '3
THE STATE OF IDAHO,

)
)
)
)

Plaintiff,
vs.

)
)

PETER LEIGH TOYNE,

)
)

i'tI\'-,~" ,~\ G~:,\lt;;'· ~ i~'

Case No. CR-2007-2171 CLERK ~f

'f.HE COURT

DEPUrYt)~

ORDER GOVERNING FURTHER .
CRIMINAL PROCEEDINGS AND
NOTICE OF TRIAL SETTING

)
)

Defendant.

IT IS HEREBY ORDERED as follows:
(1)

All discovery shall be completed no later than 2 weeks prior to the trial date in this matter.

(2)

All parties will comply with the requirements of Rule 16, I.C.R., and use good faith and
reasonable diligence in making timely compliance with all discovery, or otherwise request the
Court, in writing, for an extension or file a formal objection to discovery on or before the
discovery date set in this Order;

(3)

Defendant is hereby Ordered to file all pretrial motions governed by Rule 12 of the Idaho
Criminal Rules no later than 14 days prior to the pretrial conference or otherwise show good
cause, upon formal motion, why such time limits should be enlarged. All such motions must be
brought on for hearing within fourteen (14) days after filing or forty-eight (48) hours before trial,
whichever is earlier. Any motion filed but not timely noticed for hearing shall be deemed
withdrawn. All motions in limine shall be in writing and filed no later than ten (10) days prior to
the trial date.

(4)

Counsel for each party shall deliver a written list of prospective witnesses and proposed exhibits
to the court and counsel for all other parties no later than five (5) days prior to trial.

(5)

Pursuant to Rule 30(a), I.C.R., each party is directed to file written requests for jury instructions
no later than five (5) days prior to the trial date.

(6)

A pretrial conference will be held on, Monday the 17th day of September, 2007 at 3:00 p.m.

(7)

A jury trial will be held on, Tuesday the 16th day of October, 2007 at 9:00 a.m.

(8)

Jurors names will be drawn at random by the Clerk on the Friday before the trial. If Counsel
intends to observe the drawing, they must advise the clerk before that date.

(9)

Unless otherwise specified no trial proceedings will take place on Thursday, due to criminal
arraignments in Ada County.

1133
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Notice is hereby given, pursuant to Idaho Rules of Civil Procedure 40(d)(1 )(G), that an alternate judge

may be assigned to preside over the trial of this case. The following is a list of potential alternate judges:
Han.
Han.
Han.
Han.
Han.
Han.
Han.
Hon.
Han.
Han.

Phillip M. Becker
G.D. Carey
Dennis Goff
Daniel C. Hurlbutt, Jr.
James Judd
Duff McKee
Daniel Meehl
George R. Reinhardt, III
Ronald Schilling
W.H. Woodland

Unless a party has previously exercised their right to disqualification without cause under Rule
40(d)(1), each party shall have the right to file one (1) motion for disqualification without cause as to any
alternate judge not later than ten (10) days after service of this notice.
DATED this 24th day of July, 2007.

CERTIFICATE OF MAILING
I hereby certify that on this 24th day of July, 2007, I mailed (served) a true and correct copy of the within
instrument to:
Jethelyn Haverfield
PROSECUTING ATTORNEY
Interdepartmental mail
Michael Crawford
ATTORNEY FOR DEFENDANT
Interdepartmental mail
Jury Clerk
Interdepartmental mail
MARSA GRIMMETT
Clerk of the District Court
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IN THE DISTRf -, COURT OF THE FOURTH JUDICI(-' DISTRICT OF THE
STATE Cn' IDAHO, IN AND FOR THE COUNT\ OF ELMORE
)
)
)
)
)

Docket No.

C-'" ~w~l-
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)

JUDGE,_ _G=E::...::O=R=G=E~G:::.:...c!..!H~IC=K=S=---_ _DATE

August

...:.T=fe:..:..:va=th=an~_ _ _ TYPE OF ACTION

CLERK._ _V'-.!..

~

1:>~ c:....

!

2007

TIME

3 '. 30

~ ~~ ~~

TAPE NO. ~-b·c)~-ol
q'.C)'::> ~~
//// ////////////////////////////////////////////////////////////////////////////////////

-=~~~~~...L!...:::::::....:.~-.:,_S~c..;.::::~=::t..::.:..N:...:C':):::...;§JV~"'"--_ _NO.~
Counsel fOf

Plaintiff

-1..f'"\~:::::x;,~\<....:=~~c.=gJ~"':..::..w_~..::.;:)q,;...::.:<J.::=-.._ _ _ _NO.~
Counsel fOf

Defendant

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _NO._5_
Counsel fOf _ _ _ _ _ _ _ _ _ _ _ __
___________________NO._6_
Counsel fOf _ _ _ _ _ _ _ _ _ _ _ __
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CLERi{ OF THE COURT
FOURTH JUDICIAL DISTRICT COURT, STATE OF IDAHSEPUTY
IN AND FOR THE COUNTY OF ELMORE
150 SOUTH 4TH EAST, SUITE #5
MOUNTAIN HOME, IDAHO 83647-3095
IN THE MATTER OF THE SUSPENSION OF THE
DRIVER'S LICENSE OF:

)

)
) Case No: CV-2007-0000814
)
)
)
)
)
)
)
)
)
)
)
)
)

Peter L Toyne
1709 Arrow St
Elko, NV 89801
Defendant.
DOB:
DL:

COL: no
Commercial Vehicle: no
Hazardous Material: no

ORDER SUSPENDING DRIVING
PRIVILEGES
UNDER SECTION 18-8002, IDAHO
CODE

CRIMINAL CASE NO: CR-2007-2171

---------------------------------)
TO:
THE IDAHO TRANSPORTATION DEPARTMENT AND THE ABOVE NAMED
DEFENDANT
The license of the Defendant having been seized by a police officer and a sworn statement of
the police officer regarding the circumstances under which the Defendant refused to submit to
an evidentiary test for alcohol concentration after being requested to do so under Section 18B002(3), Idaho Code, having been delivered to the Court, and
_ _ The Defendant having failed to request a hearing within seven (7) days from the date of
the seizure of his/her license, so that the Court determined that the driving privileges of the
Defendant should be suspended under Section, 1B-B002(4)(c), Idaho Code.
X
The Defendant having requested a hearing within seven (7) days from the date of the
seizure of his/her license and the Court having determined that the driving privileges of the
Defendant should be suspended under Section, 1B-B002(4)(b), Idaho Code.
NOW, THEREFORE, IT IS HEREBY ORDERED that the above-named defendant pay a civil
penalty in the amount of two hundred fifty dollars ($250) to Elmore County within 30 days and
that the driver's license and driving privileges of the above named Defendant, including driving
privileges granted by a temporary license or permit, are hereby suspended for a period of L 1
year (first refusal)
2 years (second refusal) commencing on: .:

(137
ORDER SUSPENDING DRIVING PRIVILEGES UNDER

I.e.

18-8002

1

THE DEFENDANT IS HEREBY NOTIFIED THAT ALL OF YOUR DRIVING PRIVILEGES,
INCLUDING ANY DRIVING PRIVILEGES UNDER A TEMPORARY LICENSE OR PERMIT
ISSUED BY THE POLICE OFFICER, ARE SUSPENDED and that the expiration of the period
of this suspension does not reinstate your driver's license and you must make application to the
Idaho Transportation Department, Driver Services Section, P.O. Box 34, Boise, Idaho, 837310034, (208) 334-8000 for reinstatement of your driver's license after the suspension period
expires. You do not have the right to obtain any temporary restricted license or permit of any

C

kind.

O/I~

.....___
~.:;...;;;;~.,..-~~-=~_~~
_
- 4 -_
_ _ _ _ _ __

Dated: Thursday. August 02. 2007

~

I hereby certify that the foregoing is a true and correct copy of the original Order Suspending
Driving Privileges Under Section 18-8002, Idaho Code entered by the Court and on file in this
office. I further certify that copies of this Order were served as follows on this date: Thursday,
August 02, 2007.
Defendant:

Peter L T oyne

--i-

Mailed _ _

Hand Delivered

Mailed _ _

Hand Delivered ~

Mailed _ _

Hand Delivered

Private Counsel:

Prosecutor:

$-

Dated: Thursday. August 02. 2007
Marsa Grimmett
Clerk Of The District Court
By:

'\r .~~
Deputy Clerk

) License Attached

nJ8
2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

AUGUST 6, 2007

HONORABLE MICHAEL E. WETHERELL

COURT MINUTES
THE STATE OF IDAHO,

)
)

Plaintiff,

Case No. CR-2007-64

)
)

vs.

)

DUI

)

PETER L. TOYNE,

)

Defendant.

)

)
)
)

APPEARANCES:
Lee Fisher
Deputy Prosecuting Attorney

Counsel for State

Mike Crawford
Public Defender

Counsel for Defendant

CD No. D02-07
10:37 a.m.

10:37 to 10:49

Call of case.

Time and date set for MOTION FOR BOND REDUCTION,
present, in custody, bond set at $25,000.00.
Statement made
$10,000.00.

by Mr.

Statement made by Mr.
set.

Crawford requesting

a

bond

defendant

reduction to

Fisher regarding the bond to maintain as

Statement made by Mr. Crawford.
Statement made by the defendant.
The Court will grant a reduction of bond to $20,000.00.
Defendant remanded to the custody of the sheriff.

COURT MINUTES - AUGUST 6, 2007
Page - 1
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(

10:49 a.m.

End.

Reporter: N. Omsberg
Clerk: K. Johnson
Reporter's Est. $

MARSA GRIMMETT
Clerk of the District Court

By

'~~-erk--'

COURT MINUTES - AUGUST 6, 2007
Page - 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY

~~~~~~~_

THE STATE OF IDAHO,
Plaintiff,
Case No.

vs.

~~-d~~~

t\l~ ~1 ~ d \ f) ~

ORDER REDUCING BOND

Defendant.
TO:

The Sheriff of Elmore County, State of Idaho.
You are hereby notified that the bond in the above

entitled matter has been reduced to the amount stated below.
CHARGE:

nu.:::s:=,

REDUCED BOND AMOUNT:~~~(1:)-=-w'~i~~()()~=-'~O~~='=-_____________________
CONDITIONS: No law violations, maintain contact with attorney,
make all scheduled court

Cl "ldoO\

Q-\-

appearance~0JL~

oS. r~~U0 \2bq, IT"--~\"{',oJ)

40\,\)\:) ~

\ /\~
\'\
--.)
Dated this \..Y
day of \--1\..,~~ , 2007.

~,z,t~L E. WETHERELL
Judge

ORDER REDUCING BOND

2001 AUG 20 PM~: 22

TERRY s. RATLIFF
RATLIFF LAW OFFICES, Chtd.
290 South Second East
Mountain Home, ID 83647
Telephone:
(208) 587-0900
Facsimile:
(208) 587-6940
ISB: 3598

r -'.' ~

i"

u 1\ tI

1j",':' " i

CLERK OF THE COURT
r"'"
DEPUTY . -~/( ,

o

--

Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER L. TOYNE,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CV 07-814

EX PARTE MOTION FOR
PREPARATION OF BAC
HEARING TRANSCRIPT AT
COUNTY EXPENSE

COMES NOW, the Defendant in the above-entitled action, by and through counsel, Terry
~.

Ratliff of RATLIFF LAW OFFICES, Chtd., and moves this Honorable

~ourt

pursuant to

I.e.

§§19-853 and 19-854, to order preparation of the BAC HEARING held on August 2, 2007, at
County expense.
This Motion is made on the ground that the Defendant is indigent and cannot afford to pay
for the preparation of the BAC hearing transcript at this time and would request the help of the
county for payment.

Said BAC hearing Transcript is necessary for the representation of said

Defendant in criminal Case No. CR 2007-2171.

EX PARTE MOTION FOR PREPARATION OF BAC HEARING TRANSCRIPT AT COUNTY EXPENSE-l

042

WHEREFORE, Defendant prays that this Court will order the preparation of the BAC
hearing transcript at County expense.
DATED this~?Jay of August, 2007.

RATLIFF LAW OFFICE, CHTD.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have on this ~~y of August, 2007, served a copy of the
within and foregoing document to:

Kristina Schindele
Elmore County prosecuting Attorney
190 South 4th East
Mountain Home, ID 83647
Fax No. (208)385-2147

By:

Marsa Grimmett
C/O Elmore County Courthouse
Mountain Home, ID ~3647
Boise, ID 83702

By:

_ _Hand delivery
_ _Federal Express
Certified Mail
U.S. Mail
~Facsimile

_ _Hand delivery
_ _Federal Express
Certified Mail
U.S. Mail

EX PARTE MOTION FOR PREPARATION OF BAC HEARING TRANSCRIPT AT COUNTY EXPENSE-1

nA'l

TERRY S. RATLIFF
RATLIFF LAW OFFICES, CHTD.
290 South Second East Street
Mountain Home, ID 83647
Telephone: (208) 587-0900
Facsimile: (208) 587-6940
ISB: 3598
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CLE,{;~ i j

OEPUr

Attorney for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO,
Plaintiff,
vs.
PETER L. TOYNE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CV-2007-0814

ORDER FOR PREPARATION
OF BAC HEARING TRANSCRIPT
AT COUNTY EXPENSE

----------------------------~)
THE COURT having reviewed and considered the Defendant's Ex Parte Motion for
Preparation of BAC Hearing Transcript at County Expense, and good cause appearing therefrom,
IT IS HEREBY ORDERED that transcript from the BAC hearing held before the court
on August 2,2007, in this matter shall be prepared at County expense.
Dated thi~1lay of August, 2007.

ORDER FOR PREPARATION OF SENTENCING TRANSCRIPT AT COUNTY EXPENSE- I
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CLERK'S CERTmCATE OF SERVICE
I HEREBY CERTIFY that I have on this ~ day of August, 2007, served a copy of
the within and foregoing ORDER FOR PREPARATION OF SENTENCING TRANSCRIPT
AT COUNTY EXPENSE to:
Kristina Schindele
Elmore County prosecuting Attorney
190 South 4th East
Mountain Home, ID 83647
Fax No. (208)385-2147

By:

Marsa Grimmett
Elmore County Recorder
150 S. 4th East Ste. 5
Mountain Home, ID 83647

By:

X

Hand delivery
_ _Federal Express
Certified Mail
U.S. Mail

-=*

Fa'

shnile

-X-

Hand delivery
_ _Federal Express
Certified Mail
U.S. Mail

*

~Fae~imile

Terry S. Ratliff
RATUFF LAW OFFICES, CHTD.
290 South 2nd East
Mountain Home, ID 83647
Fax No. (208)587-6940

By:

Hand Delivery
_ _ _ Federal Express
___ Certified Mail
___ U.S. Mail
- - Facsimile Transmission
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KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
Telephone: (208) 587-2144 ext. 503
Facsimile: (208) 587-2147
ISB No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
PETER LEIGH TOYNE,
Defendant.

Case No. CR-2007-0002171

MOTION FOR LEAVE TO FILE
AMENDED INFORMATION

---------------------------)
COMES NOW, The State ofIdaho, by and through Kristina M. Schindele, Elmore County
Prosecuting Attorney, and hereby moves this Honorable Court for its Order authorizing the filing ofthe
Amended Information. The State bases its Motion on I.C. § 19-1420 and I.C.R. 7.
DATED This 11th day of September 2007.
KRIST
ELM

A M. SCHINDELE
C

e
Prosecuting Attorney

MOTION FOR LEAVE TO FILE AMENDED INFORMATION - Page 1
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CERTIFICA TE OF SERVICE
I hereby certify that on today's date, I served a copy of the attached document to the following
parties by the following means:
Terry Ratliff
A TTORNEY AT LAW
290 South 2nd East
Mountain Home, ID 83647

~and

Delivery (Interoffice Mail)

DATED this 11 th day of September 2007.
KRISTIN

M. SCHINDELE
COUNTY PROSECUTING ATTORNEY

MOTION FOR LEAVE TO FILE AMENDED INFORMATION - Page 2
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KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
TELEPHONE: (208) 587-2144 (EXT 503)
FACSIMILE: (208) 587-2147
I.S.B. No. 6090
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER TOYNE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2007-2171
AFFIDA VIT OF
KRISTINA M. SCHINDELE

--------------------------)
STATE OF IDAHO
COUNTY OF ELMORE
1.

)
) SS.:
)

Your Affiant is KRISTINA M. SCHINDELE, and I am the Prosecuting Attorney for Elmore

County, Idaho. I am acquainted with the facts and circumstances ofthe above-mentioned case and make
this affidavit in support of the State's request for the Court's leave to file its Amended Information.
2.

Defendant waived his preliminary hearing, held July 5,2007, to hold the state'soiferopen. The

State had previously agreed to not file persistent violator charges ifthe Defendant pled guilty to felony
driving under the influence as charged. See Offer attached hereto as Exhibit 1.

AFFIDA VIT OF KRISTINA M. SCHlNDELE

n48

Page 1

3.

According to notes taken by Jethelyn Haverfield, the State agreed to hold the offer open until the

pretrial conference. Sometime before August 2,2007, Michael Crawford advised me the Defendant was
likelygoingtorejectthe State's offer. The parties participate in aBAC hearing before Judge Hicks on
August 2, 2007.
4.

The Court scheduled the pretrial conference for September 17, 2007.

5.

The proposed Amended Information alleges the exact same substantive offense and merely adds

a sentencing enhancement, alleging that Defendant is a persistent violator. See Proposed Amended
Information attached hereto as Exhibit B. The Defendant was aware that the State intended to pursue
persistent violator charges ifhe failed to plead guilty to the felony DUI charge. Furthermore the Defendant
has been served with certified copies ofthe judgments of conviction forming the basis for the enhancement.
6.

The Defendant's rights will not be substantially prejudiced ifthe Court grants the State leave to

amend the Information herein.

.\0--_

DATED This _\_ day of September 2007.

Prosecuting Attorney
SUBSCRIBED AND SWORN To before me this

L

day of September 2007.

Residing at Mountain Home, ID
Commission Expires: '1-10 -.J.cJlt?s

Page 2
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CERTIFICATE OF HAND DELIVERY

\l'~

I HEREBY CERTIFY That on the +-L- day of September 2007, I caused a copy of the
AFFIDAVIT OF KRISTINA M. SCHINDELE, to be served as follows:
_ _ First Class Mail
_ _ Hand Delivery (Interoffice Mail)
_ _ Facsimile

Terry Ratliff
Elmore County Public Defender
290 S. 2nd E.
Mountain Home, Idaho 83647

EL

A M. SCHINDELE
RE COUNTY PR ECUTING ATTORNEY

Prosecuting Attorney

Page 3

AFFIDAVIT OF KRISTINA M. SCHINDELE
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ELMORE

DEFENDANT:

CO(>Y PROSECUTING ATTORNEY - 0(-

OF SETTLEMENT

PET~tLEIGH TOYNE DEFENDANT'S A~''''''''T'''''' : MICHAEL J. CRAWFORD

Case Number(s): CR-2007-OO02I7I Filed Charges: DUI FEL: OPERATING A MOTOR VEHICLE WHILE UNDER THE
INFLUENCE OF ALCOHOL ANDIOR DRUGS
Summary of Case: On June 21, 2007, at 1:45 am, MHPD Officer Greg Genz was patrolling down N. 2ad East Street (a one

way street for north bound traffic) when he saw a vehicle traveling down the street the wrong way. Officer Genz
stopped the vehicle, a white Dodge van bearing Nevada License Plate # 122TUU, and made contact with the Defendant.
Officer Genz noticed that the Defendant's speech was slurred and that there was an odor of alcohol coming from inside
the vehicle. Officer Genz asked the Defendant to step out of the vehicle. The Defendant admitted to Officer Genz that he
had consumed 6 draft beers that night in celebration of his birthday. Officer Genz had the Defendant perform the FSTs
which the Defendant failed. While performing the Horizontal Gaze nystagmus Officer Genz also noticed the Defendant's
eyes were bloodshot and glassy. The Defendant was transported to the Elmore County Detention Center to perform an
intox. test. The Defendant refused to blow on the intox . machine stating that the machine scarred him.

Defendant's Prior Record:
Nevada
2003DUI
1997 DUI x2 (Two convictions entered the same
day for two separate DUIs one in 1997 and
one in 1996.)

Source:
DNCIC
DElmore County
DDriver's Packet
DOther: _ _ _ _ _ __

Misdemeanor
Nevada
2007 Domestic Battery, Disturbing the Peace,
Resisting a Public Officer (Pending?)
2006 Obstructing an Officer, Intimidate a Public
Officer, Disturbing the Peace
2003 Obstructing a Public Officer, Disturbing
the Peace, Trespass
2oo1DUI?
2002 Battery
1995 Resisting an Officer, Defrauding an
Inkeeper, Violation of NCO, Assault, Resisting
an Officer
1993 DUI, Domestic Violence, Battery
1992DUI
1991 Petit Larceny
1990 Disturbing, Trespass
PV on assault in 2002
Florida

1989DUI
1988 Carrying a Concealed Weapon
Washington

1985 Burglary, Simple Assault, DUI
2001 Hit and Run, Malicious Mischief,
Reckless Driving, DWS 3rd,

UPON CONSIDERATION OF THE ABOVE, THE STATE MAKES THE FOllOWING OFFER:

~fendant to Plead Guilty to _---'F~e::::lo~n~y..::D~U::.!I_ _ :S~t=at.: :te~w:.=.il ~n~o:.: .t. :.fd:=.e=P_=e~rs~i~st=: e~n~t. .lV;. :i;lol:ol~a~to~r~C: .!h~a!:.r..g~eS:1--_____
V'Evaluatlon(s) before sentencing: V'Alcohol DSubstance Abuse Dpsychosexual DDomestic Violence V'PSI

SENTENCE RECOMMENDATIONS:
V' Open recommendations
This Offer and any acceptance are void if there are new charges or prior convictions not noted above.
This Offer will be withdrawn if Defendant fails to appear in court for any scheduled hearing.
This Offer will be withdrawn If Preliminary Hearing Is not waived, or jf Defendant pleads Not Guilty at District Court
Arraignment.

U5 2

· tI'

At sentencing the state resen() right to set forth the faetual basis for the eharges
led tbe State to make the aOO'lo'1offer, induding but not limited to the Defendant's prior

tI'
tI'
tI'

.lrllvlltin.1l and mitigating factors tbat
reeord.

The State may present vietim impad testimony or statements to tbe eourt at sentendng.
This Offer will remain open until 07 lOS I 2007
Defendant is free to argue for a lesser sentenee. .

BY: Jetbelyn Haverfield

Date 07/03/07 Approved -+---J<.....,;,."..DHand Delivered DMailed tl'Faxed on 07 1 03 12007

(

()
KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
Telephone: (208) 587-2144 ext. 503
Facsimile: (208) 587-2147
I.S.8. No. 6090

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,

)

)

Plaintiff,
vs.
PETER LEIGH TOYNE,
SSN:
DO
Defendant.

Case No. CR-2007-0002171

)

)
)
)
)
)
)
)
)

AMENDED INFORMATION

Jethelyn Haverfield, Deputy Prosecuting Attorney in and for the County ofElmore, State ofIdaho,
who, in the name of and by the authority of said State, prosecutes in its behalf, in proper person, comes
now before the District Court of the Fourth Judicial District ofthe State ofIdaho, in and for the County of
Elmore, and gives the Court to understand and be informed that the Defendant is accused by this Amended
Information ofthe crime of: OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE
OF ALCOHOL ANDIOR DRUGS, a felony; is further charged in Part II of this Amended Infonnation
with having previously pled guilty to or been convicted ofa felony DUI within 15 years; and is further
charged in Part III ofthis Amended Information with being a persistent violator. The DUI was committed
AMENDED INFORMATION - Page 1
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(

as follows, to-wit:

OPERATING A MOTOR VEHICLE WHILE UNDER THE
INFLUENCE OF ALCOHOL AND/OR DRUGS
I.C. § 18-8004
That the Defendant, PETER LEIGH TOYNE, on or about the 21 st day ofJune 2007, in the County
of Elmore, State ofldaho, did drive or was in actual physical control of a motor vehicle, to-wit: a 1991
Dodge van, white in color, bearing Nevada license plates 122TUU, on or near North 2nd East, Mountain
Home, Idaho, while under the influence of alcohol, in violation of I.C. § 18-8004.
All ofwhich is contrary to the form ofthe statute in such case made and provided and against the
peace and dignity of the State of Idaho.
DATED This 11 th day of September 2007.
KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY

BY:____________________________
Kristina M. Schindele

AMENDED INFORMATION - Page 2

o
PART II
PRIOR FELONY DRIVING UNDER THE INFLUENCE
OFFENSE WITHIN FIFTEEN YEARS
Felony, I.C. §§ 18-8004; 18-8005(7)
That the Defendant, PETER LEIGHT TOYNE, has been found guilty ofa prior felony violation of
I. C. § 18-8004 or a substantially conforming foreign criminal violation within the preceding fifteen (15)
years, in violation of I.C. §§ 18-8004 and 18-8005(7).
The prior convictions are as follows:
By Judgment ofConviction styled State ofNevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. 6247, on or about January 29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment of Conviction styled State of Nevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. 6395, onoraboutJanuary29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment of Conviction styled State ofNevada v. Peter Leigh Toyne,entered in the Fourth
Judi cial District Court sitting in Elko, Nevada, in case no. CR -FP -01-1949, on or about July 8, 2003, in
violation ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
All ofwhich is contrary to the form, force and effect ofthe statute in such case made and provided
against the peace and dignity of the State of Idaho.

DA TED This _ _ day of September 2007.
KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
BY:
Kristina M. Schindele
Prosecuting Attorney

AMENDED INFORMATION - Page 3
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PART III
PERSISTENT VIOLA TOR
Felony, I.e. § 19-2514
That the Defendant, PETER LEIGHT TOYNE, has been convicted oftwo or more prior felony
offenses in Idaho or elsewhere, in violation of I.C. § 19-2514.
The prior convictions are as follows:
By Judgment of Conviction styled State of Nevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sittinginElko, Nevada, in case no. 6247,onoraboutJanuary29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment of Conviction styled State of Nevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, incase no. 6395, onoraboutJanuary29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment of Conviction styled State ofNevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. CR-FP-01-1949, onoraboutJuly8, 2003, in
violation ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
All ofwhich is contrary to the form, force and effect ofthe statute in such case made and provided
against the peace and dignity of the State of Idaho.

DA TED This _ _ day of September 2007.
KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
BY:
Kristina M. Schindele
Prosecuting Attorney

AMENDED INFORMATION - Page 4
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KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
TELEPHONE: (208) 587-2144 (EXT 503)
FACSIMILE: (208) 587-2147
I.S.B. No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER TOYNE,
Defendant.

)
)
)
)
)

Case No. CR-2007-2171
AFFIDAVIT IN SUPPORT OF
ORDER SHORTENING TIME

)
)
)
)

---------------------------)
STATE OF IDAHO
COUNTY OF ELMORE
1.

)
) SS.:
)

Your Affiant is KRISTINA M. SCHINDELE, and I am the Prosecuting Attorney for Elmore

County, Idaho. I am acquainted with the facts and circumstances of the above-mentioned case and
make this affidavit in support of the State's request for an order shortening time for hearing.
2.

The Defendant's pretrial conference is currently scheduled to take place on September 17,2007.

The Court will not be available for hearings after September 17,2007, until the day before trial. The
Defendant will not be prejudiced by the Court taking the State's motion up on shorter notice. The

AFFIDAVIT - Page 1
.

"

Defendant is well aware ofthe State's intent to pursue the persistent violator charge in the event he fails to
plead guilty to the charged offense.
3.

I contacted Terry Ratliff, counsel for Defendant. Mr. Ratliffadvised me he has no objection to the

Court's considering the State's motion at the pretrial conference
in this matter.
,
DATED This

- \;-1L

day of September 2007.

Prosecuting Attorney
SUBSCRIBED AND SWORN To before me this

II

day of September 2007.

Residing at Mountain Home, ID
Commission Expires: ? -I c) -.;to ( 6

AFFIDA VIT - Page 2
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CERTIFICATE OF HAND DELIVERY

'J~y

of September 2007, I caused a copy of the
I HEREBY CERTIFY That on the
AFFIDA VIT OF KRISTINA M. SCHINDELE, to be served as follows:
Terry Ratliff
Elmore County Public Defender
290 S. 2nd E.
Mountain Home, Idaho 83647

_--,tP1rst Class Mail
__\7_ Hand Delivery (Interoffice Mail)
_ _ Facsimile

KRISTIN

M. SCHINDELE
S

BY:
KRIS
Prosecuting Attorney

AFFIDAVIT - Page 3
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y.
I

KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
Telephone: (208) 587-2144 ext. 503
Facsimile: (208) 587-2147
ISB No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO,
Plaintiff,
vs.
PETER LEIGH TOYNE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2007-0002171

EX PARTE MOTION FOR ORDER
SHORTENING TIME

---------------------------------------------------------------------)

COMES NOW, The State ofIdaho, by and through Kristina M. Schindele, Prosecuting Attomey
in and for the County of Elmore, State ofIdaho, and moves this Honorable Court for its Order Shortening
Time Required for Notice of Hearing on State's Motion for Leave to File Amended Information filed
herewith so that said Motion may be heard by this Court on the 17th day of September 2007, at the hour
of3:00 o'clock P.M., on the grounds and for the reasons as set forth in the accompanying affidavit..
DATED This 11 th day of September 2007.
KRISTINA M. SCHINDELE
E COUNTY PROSECUTING ATTORNEY

EX PARTE MOTION FOR ORDER SHORTENING TIME - Page 1
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CERTIFICATE OF SERVICE

I hereby certify that on today's date, I served a copy of the attached document to the following
parties by the following means:
Terry Ratliff
ATTORNEY AT LAW
290 South 2nd East
Mountain Home, ID 83647

/

_ _ Hand Delivery (Interoffice Mail)

DATED this 11 th day of September 2007.
KRISTINA M. SCHINDELE
EL ORE COUNTY PROSECUTING ATTORNEY

~~LL-

EX PARTE MOTION FOR ORDER SHORTENING TIME - Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

HONORABLE MICHAEL E. WETHERELL

SEPTEMBER 17, 2007

COURT MINUTES
THE STATE OF IDAHO,

)

Plaintiff,
vs.

)
)

Case No. CR-2007-64

)
)
)

DUI

PETER L. TOYNE,

)
)

Defendant.

)

)

-------------------------------)

APPEARANCES:

Kristina Schindele
Prosecuting Attorney

Counsel for State

Terry Ratliff
Public Defender

Counsel for Defendant

CD No. D04-07
4:35 p.m.

4:35 to 4:46

Call of case.

Time and date set for PRETRIAL CONFERENCE,
custody, bond set at $25,000.00.

defendant present,

in

Statement made by Mr. Ratliff.
Response by the Court.
Statement made by Mr. Ratliff.
The Court will grant the Order for Shortening Time
Authorizing the Filing of the Amended Information.

and Order

The Court reviews the defendant's prior history.
Mr. Ratliff advises that the defendant is still
Guilty and would like a new pretrial and trial date.

COURT MINUTES - SEPTEMBER 17, 2007
Page - 1

1)64

pleading

Not

Ms. Schindele advises that there have
defendant did not except any of them.

been

offers

but

the

The Court vacated the current trial date and set this for PRETRIAL
on November 20, 2007 at 10:00 o'clock a.m. and TRIAL for December
4, 2007 at 9:00 o'clock a.m.
The defendant remained in custody of the sheriff.
4:46 p.m.

End.

MARSA GRIMMETT
Clerk of the District Court

BY~\.--
~)rk

COURT MINUTES - SEPTEMBER 17, 2007
Page - 2

Reporter: N. Omsberg
Clerk: K. Johnson
Reporter's Est. $

KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
TELEPHONE: (208) 587-2144 (EXT 503)
FACSIMILE: (208) 587-2147
I.S.B. No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER TOYNE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2007-2171
ORDER SHORTENING TIME

----------------------------)
THE COURT, Based on all ofthe records and pleadings herein, including the State's Motion
for Order Shortening Time and finding good cause shown therefore;
IT IS HEREBY ORDERED That the required time for Notice of Hearing be shortened so that
the State's Motion for Leave to File Amended Information may be heard on the 17th day of September
2007, at the hour of3:00 o'clock P.M.
DATED This IZ"'day of September 2007.

CHAEL WETHERELL
JUDGE PRESIDING
ORDER SHORTENING TIME - Page 1
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CERTIFICATE OF SERVICE

~

I HEREBY CERTIFY That on th~day of September 2007, I caused a true and correct
copy of the foregoing document to be served upon the following people by the following methods.
Elmore County Prosecutor's Office
Mountain Home, Idaho

Terry Ratliff
Elmore County Public Defender
290 S. 2nd E.
Mountain Home, Idaho 83647
DATED

_ _ First Class Mail
, / Hand Delivery (Interoffice Mail)
_ _ Facsimile

_ _ First Class Mail
~Hand Delivery (Interoffice Mail)
_ _ Facsimile

Thi~y of September 2007.
MARSA GRIMMETT, Clerk of the Court

ORDER SHORTENING TIME - Page 2
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KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
TELEPHONE: (208) 587-2144 (EXT 503)
FACSIMILE: (208) 587-2147
I.S.B. No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER TOYNE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2007-2171
ORDER AUTHORIZING FILING
OF AMENDED INFORMATION

---------------------------)
THE COURT, Based on all of the records and pleadings herein, including the State's Motion
for Leave to File Amended Information and finding good cause shown therefore;
IT IS HEREBY ORDERED That the State is hereby granted leave to file its Amended
Information.
DATED This

oft..day of September 2007.

ORDER AUTHORIZING FILING OF AMENDED INFORMATION - Page 1
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CERTIFICATE OF SERVICE

ti;....

the~'-

I HEREBY CERTIFY That on
day of September 2007, I caused a true and correct
copy of the foregoing document to be served upon the following people by the following methods.
Elmore County Prosecutor's Office
Mountain Home, Idaho

Terry Ratliff
Elmore County Public Defender
290 S. 2nd E.
Mountain Home, Idaho 83647

First Class Mail
'7 Hand Delivery (Interoffice Mail)
_ _ Facsimile

----T"'-<

_ _ Fi~sMail
Hand Delivery (Interoffice Mail)
_ _ Facsimile

~

DATED

ThiS~day of September 2007.
MARSA GRIMMETT, Clerk of the Court

ORDER AUTHORIZING FILING OF AMENDED INFORMATION - Page 2
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KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
Telephone: (208) 587-2144 ext. 503
Facsimile: (208) 587-2147
LS.B. No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER LEIGH TOYNE,
SSN:
DOB
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2007-0002171

AMENDED INFORMATION

Jethelyn Haverfield, Deputy Prosecuting Attorney in and for the County ofElmore, State ofIdaho,
who, in the name of and by the authority of said State, prosecutes in its behalf, in proper person, comes
now before the District Court ofthe Fourth Judicial District ofthe StateofIdaho, in and for the County of
Elmore, and gi ves the Court to understand and be informed that the Defendant is accused by this Amended
Information ofthe crime of: OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE
OF ALCOHOL AND/OR DRUGS, a felony; is further charged in Part II of this Amended Information
with having previously pled guilty to or been convicted of a felony DUI within 15 years; and is further
charged in Part III ofthis Amended Information with being a persistent violator. The DUI was committed
AMENDED INFORMATION - Page I

I"" ,....,.

"
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/ \,

as follows, to-wit:

OPERA TING A MOTOR VEHICLE WHILE UNDER THE
INFLUENCE OF ALCOHOL AND/OR DRUGS
I.e. § 18-8004
That the Defendant, PETER LEIGH TOYNE, on or about the 21 st day ofJune 2007, in the County
of Elmore, State ofIdaho, did drive or was in actual physical control of a motor vehicle, to-wit: a 1991
Dodge van, white in color, bearing Nevada license plates 122TUU, on or near North 2 nd East, Mountain
Home, Idaho, while under the influence of alcohol, in violation of I.e. § 18-8004.
All ofwhich is contrary to the form ofthe statute in such case made and provided and against the
peace and dignity ofthe State ofIdaho.
DATED This 11th day of September 2007.

AMENDED INFORMATION - Page 2
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PART II
PRIOR FELONY DRIVING UNDER THE INFLUENCE
OFFENSE WITHIN FIFTEEN YEARS
Felony, I.C. §§ 18-8004; 18-8005(7)
That the Defendant, PETER LEIGHT TOYNE, has been found guilty of a prior felony violation of
I. C. § 18-8004 or a substantially confonning foreign criminal violation within the preceding fifteen (15)
years, in violation ofLC. §§ 18-8004 and 18-8005(7).
The prior convictions are as follows:
By Judgment of Conviction styled State ofNevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in EIko, Nevada, in case no. 6247, on or about January 29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment ofConviction styled State ofNevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in EIko, Nevada, in case no. 6395, on or about January 29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment ofConviction styled State of Nevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. CR-FP-01-1949, on or about July 8, 2003, in
violation ofN.R.S. 484.3 79, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
All ofwhich is contrary to the fonn, force and effect ofthe statute in such case made and provided
against the peace and dignity of the State ofIdaho.

DATED This Jlt.;ofSePtember 2007.

ELM

Prosecuting Attorney

AMENDED INFORMATION - Page 3

..,,,

PART III
PERSISTENT VIOLATOR
Felony, I.e. § 19-2514
That the Defendant, PETER LEIGHT TOYNE, has been convicted of two or more prior felony
offenses in Idaho or elsewhere, in violation of I.e. § 19-2514.
The prior convictions are as follows:
By Judgment of Conviction styled State ofNevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. 6247, on or aboutJ anuary 29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment of Conviction styled State of Nevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. 6395, on or aboutJanuary 29, 1997, in violation
ofN.R.S. 484.379, before the Honorable J. Michael Memeo, District Judge. The Defendant was
represented by counsel during said proceeding.
By Judgment of Conviction styled State of Nevada v. Peter Leigh Toyne, entered in the Fourth
Judicial District Court sitting in Elko, Nevada, in case no. CR-FP-01-1949, on or aboutJuly 8, 2003, in
violation ofN.R.S. 484.379, before the Honorable J. Michael Merneo, District Judge. The Defendant was
represented by counsel during said proceeding.
All ofwhich is contrary to the form, force and effect ofthe statute in such case made and provided
against the peace and dignity of the State of Idaho.

DATED This

~\~
-t+
(lay of September 2007.

/

BY:
Kristina
Prosecuting Attorney

AMENDED INFORMATION - Page 4
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

2l'u7 SC:P 20 '·)f 10: 23
THE STATE OF IDAHO,

)
Plaintiff,

vs.
PETER L. TOYNE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2007-2171
ORDER GOVERNING FURTHER
CRIMINAL PROCEEDINGS AND
NOTICE OF TRIAL SETTING

Cl~;\I\":J/rir:c:' COURT

DEPUjY~~~\1\\

'j--Y-

IT IS HEREBY ORDERED as follows:
(1)

All discovery shall be completed no later than 2 weeks prior to the trial date in this matter.

(2)

All parties will comply with the requirements of Rule 16, I.C.R., and use good faith and
reasonable diligence in making timely compliance with all discovery, or otherwise request the
Court, in writing, for an extension or file a formal objection to discovery on or before the
discovery date set in this Order;

(3)

Defendant is hereby Ordered to file all pretrial motions governed by Rule 12 of the Idaho
Criminal Rules no later than 14 days prior to the pretrial conference or otherwise show good
cause, upon formal motion, why such time limits should be enlarged. All such motions must be
brought on for hearing within fourteen (14) days after filing or forty-eight (48) hours before trial,
whichever is earlier. Any motion filed but not timely noticed for hearing shall be deemed
withdrawn. All motions in limine shall be in writing and filed no later than ten (10) days prior to
the trial date.

(4)

Counsel for each party shall deliver a written list of prospective witnesses and proposed exhibits
to the court and counsel for all other parties no later than five (5) days prior to trial.

(5)

Pursuant to Rule 30(a), I.C.R., each party is directed to file written requests for jury instructions
no later than five (5) days prior to the trial date.

(6)

A pretrial conference will be held on, Tuesday the 20th day of November, 2007 at 10:00 a.m.

(7)

A jury trial will be held on, Tuesday the 4th day of December 4, 2007 at 9:00 a.m.

(8)

Jurors names will be drawn at random by the Clerk on the Friday before the trial. If Counsel
intends to observe the drawing, they must advise the clerk before that date.

(9)

Unless otherwise specified no trial proceedings will take place on Thursday, due to criminal
arraignments in Ada County.
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Notice is hereby given, pursuant to Idaho Rules of Civil Procedure 40(d)(1 )(G), that an alternate judge
may be assigned to preside over the trial of this case. The following is a list of potential alternate judges:
Hon. Phillip M. Becker
Hon. G.D. Carey
Hon. Dennis Goff
Hon. Daniel C. Hurlbutt, Jr.
Hon. James Judd
Hon. Duff McKee
Hon. Daniel Meehl
Hon. George R. Reinhardt, III
Hon. Ronald Schilling
Hon. W.H. Woodland
Unless a party has previously exercised their right to disqualification without cause under Rule
40(d)(1), each party shall have the right to file one (1) motion for disqualification without cause as to any
alternate judge not later than ten (10) days after service of this notice.
DATED this 20th day of September, 2007.

CERTIFICATE OF MAILING
I hereby certify that on this 20th day of September, 2007, I mailed (served) a true and correct copy of the within
instrument to:
Kristina Schindele
PROSECUTING ATTORNEY
Interdepartmental mail
Terry Ratliff
ATTORNEY FOR DEFENDANT
Interdepartmental mail
Jury Clerk
Interdepartmental mail
MARSA GRIMMETT
Clerk of the District Court
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TERRY S. RATLIFF, ISB No. 3598

RATLIFF LAW OFFICE~ CHTD.
290 South Second East
Mountain Home, LD 83647
Telephone: (208) 587-0900
Facsimile: (208) 587-6940

. 2001 NOV 20 AM 1: 50

Attorney for the Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF ELMORE

STAlE OF IDAHO.

)
Plaintill~

-vs-

PETER LEIGH TOYNE,
Defendant.

)
)
)
)
)
)

Case No. CR-2007-2171

)
)
)

COMES NOW The Defendant, by and through his attorney of record, Terry S. Ratliff, of
Ratliff Law Offices, Chtd., and hereby submits to the Court and Counsel that the Defendant's
Witnesses arc the same as the State's, with the addition that the Defendant may testify herein.

Another additional witness for the Defendant would be his wife:
1. Tonya M. Toyne, PO Box 68, ChiIcoo~ CA 96105; (928)221-1531

DAlED This

~ay of Novcmbcr, 2007.

RATLIFF LAW OFFICES, CHTD.

BY_~~./L~
~r~
TERRY..

TI.IFF

Attorney for Defendant

DEFENDANT'S PROPOSED WITNESSES -1-

'
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CERTIFICATE OF SERVICE

~

THEREBY CERTIFY That T have on this
of November, 2007, served a copy of
the within and foregoing DEFENDANT'S PROPOSED WITNESSES 10:

Kristina Schindc1c
Elmore Prosecuting Attorney

By:

190 South 41h East

P.O. Box 607
Mountain Home, ID 83647

_ _ Hand Delivery
_ _ Federal Express
_ _ Certified Mail
~r-- U.S. Mail
Facsimile Transmission

OX

DEFENDANT'S PROPOSED WITNESSES -2-
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

HONORABLE MICHAEL E. WETHERELL

NOVEMBER 20, 2007

COURT MINUTES
THE STATE OF IDAHO,

)
)
)

Plaintiff,

Case No. CR-2007-2171

)

vs.

)
)

PETER L. TOYNE,

)

Defendant.

)
)

DUI

)

-------------------------------)

APPEARANCES:

Kristina Schindele
Prosecuting Attorney

Counsel for State

Terry Ratliff
Public Defender

Counsel for Defendant

CD No. DI0-07
10:47 a.m.

10:47 to 10:56

Call of case.

Time and date set for PRETRIAL CONFERENCE,
custody, bond set at $25,000.00.

defendant present,

in

Mr. Ratliff advises that this case will be going to trial.
Ms. Schindele advises that this will take 1 day to try the case.
Response by the Court.
The Court advises that this will go to trial on Friday, December
" 2007 at 9:00 o'clock a.m.
Statement made by Ms. Schindele regarding discovery.
The Court advises that that if there
Limine it needs to be filed by Friday.

COURT MINUTES - NOVEMBER 20, 2007
Page - 1

()78

needs

to be

a

Motion

in

(~

Mr. Ratliff advises that the included offenses will be Inattentive
& Reckless Driving.
Mr. Ratliff and Ms. Schindele will be the ones to try the case.
The Court advises that each side of counsel will be given 1/2 hour
for voir dire.
The Court will issue the standard order regarding witnesses but
did not need to read it on the record per both counsel.
Defendant remained in the custody of the sheriff.
10:56 a.m.

End.

MARSA GRIMMETT
Clerk of the District Court

Reporter: N. Omsberg
Clerk: K. Johnson
Reporter's Est. $

COURT MINUTES - NOVEMBER 20, 2007
Page - 2
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KRISTINA M. SCHINDELE
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
Telephone: (208) 587-2144 ext. 503
Facsimile: (208) 587-2147
ISB No. 6090
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO,
Plaintiff,
vs.
PETER LEIGH TOYNE,
Defendant

)
)
)
)
)
)
)
)
)

Case No: CR-2007-0002171
WITNESS LIST AND
JURY INSTRUCTIONS

)

COMES NOW, The State of Idaho by and through Kristina M. Schindele, Elmore County
Prosecuting Attorney, and hereby intends on calling the following witnesses at jury trial:
1.
2.

Greg Genz, Mountain Home Police Department; and
Paul Catalino, Elmore County Sheriffs Office.
The State hereby reserves the rightto call rebuttal or witnesses that may not have been disclosed

as foundational witnesses pursuantto State v. Lopez. 107 Idaho 726, 692 P.2d 370 (Ct. App. 1984); and
State v. Pierce, 107 Idaho 96, 685 P.2d 833 (Ct. App. 1984).

WITNESS LIST AND JURY INSTRUCTIONS - Page 1

The State requests the following jury instructions:
1.
2.

The standard instructions regarding evidence, burden, and proof.
The attached instructions regarding the substantive offense(s).
DATED This 27th day of November 2007.

CERTIFICATE OF SERVICE

I hereby certify that I delivered a true and correct copy of this document to the the party listed
below on today's date by the means check marked below:

Terry Ratliff
ATTORNEY AT LAW
290 South 2nd East
Mountain Home, ID 83647

postage Prepaid Mail
Hand Delivered
_'_ Facsimile

DATED This 27th day of November 2007.

:1

Elmore County Prosecuting Attorney

WITNESS LIST AND JURY INSTRUCTIONS - Page 2

081

ICJI 1000 DRIVING WHILE UNDER THE INFLUENCE
INSTRUCTION NO.

!J{~

In order for the defendant to be guilty of Driving Under the InfluencJ:.e
state must prove each of the following:
1. On or about June 21 , 2007
2. in the state of Idaho
3. the defendant, Peter Toyne, drove or was in actual physical control of
4. a motor vehicle
5. upon a highway, street or bridge or upon public or private property open
to the public,
6. while under the influence of alcohol.
If any of the above has not been proven beyond a reasonable doubt, you
must find the defendant not gUilty. If each of the above has been proven beyond
a reasonable doubt, then you must find the defendant gUilty.
_ _ Objection
_ _ Overruled
- - Sustained

vf/~!

1?#t

nR?

ICJI 1003 ACTUAL PHYSICAL CONTROL DEFINED
INSTRUCTION NO.
The phrase "actual physical control" means being in the driver's position of
the motor vehicle with the motor running or with the motor vehicle moving.
_ _ Objection
_ _ Overruled
_ _ Sustained

083

(

ICJI 1004 ALCOHOL DEFINED
INSTRUCTION NO.
The term "alcohol" includes any liquid or solid material which contains
ethanol, also known as ethyl alcohol.
_ _ Objection
_ _ Overruled
_ _ Sustained

084

ICJI1006 DEGREE OF INTOXICATION NOT NECESSARY
INSTRUCTION NO.
To prove that someone was under the influence of alcohol, it is not
necessary that any particular degree or state of intoxication be shown. Rather,
the state must show that the defendant had consumed sufficient alcohol to
influence or affect the defendant's ability to drive the motor vehicle.
_ _ Objection
_ _ Overruled
_ _ Sustained

C8S

ICJI 1007 REFUSAL TO TAKE TEST
No instruction requested.
Comment
Evidence that a defendant refused to take a BAC test is admissible. South
Dakota v. Neville, 459 U.S. 553 (1983); State v. Bock, 80 Idaho 296, 328 P.2d
1065 (1958). However, the committee recommends that no instruction be given
to the jury concerning this subject to avoid a comment by the court on the effect
of such evidence.

086

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO,
Plaintiff,
vs.
PETER LEIGH TOYNE,
Defendant

)
)
)
)
)
)
)
)
)

Case No: CR-2007-0002171
VERDICT FORM

-------------------------)
We, the Jury, unanimously find the defendant Peter Toyne:
_Not Guilty
_Guilty
of Driving Under the Influence#;:" A\ eo"'-cI \ •
Dated this _

day of December 2007.

Presiding Officer

087

ICJI 1008 DUI ENHANCEMENT-PRIOR CONVICTIONS OR GUlLTV PLEAS
INSTRUCTION NO.
Having found the defendant guilty of Driving Under the Influence, you
must next decide regarding Part" of this matter whether the defendant has pled
guilty to or was found guilty of felony Driving Under the Influence within the last
fifteen years.
The state alleges:
1. The defendant was found guilty of a violation of Nevada Revised
Statute 484.379, felony Driving Under the Influence, in the Fourth Judicial
District Court sitting in Elko, Nevada, on or about January 29, 1997, and
2. The defendant was found guilty of a violation of Nevada Revised
Statute 484.379, felony Driving Under the Influence, in the Fourth Judicial
District Court sitting in Elko, Nevada, on or about January 29, 1997, and
3. The defendant was found guilty of a violation of Nevada Revised
Statute 484.379, felony Driving Under the Influence, in the Fourth Judicial
District Court sitting in Elko, Nevada, on or about July 8, 2003.
The state must prove the existence of these events beyond a reasonable
doubt.
_ _ Objection
_ _ Overruled
Sustained

~

~vJI

fr<

I/
I'

088

ICJI 1009 DUI SPECIAL VERDICT INSTRUCTION-ENHANCEMENT
INSTRUCTION NO.
In this portion, Part II, of the case you will return a verdict, conSisting of a
series of questions you should answer. Since the explanations on the form which
you will have are part of my instructions to you, I will read the body of the verdict
form to you.
"We, the Jury, duly impaneled and sworn to try the above entitled action,
unanimously answer the questions submitted to us in this verdict as follows:

QUESTION NO.1: Within the past fifteen (15) years was the defendant
found guilty of a violation of Nevada Revised Statute 484.379, felony Driving
Under the Influence, in the Fourth Judicial District Court sitting in Elko, Nevada,
on or about January 29, 1997?
ANSWER: YES

NO_

QUESTION NO.2: Within the past fifteen (15) years was the defendant
found guilty of a violation of Nevada Revised Statute 484.379, felony Driving
Under the Influence, in the Fourth Judicial District Court sitting in Elko, Nevada,
on or about January 29, 1997?
ANSWER: YES

NO_

QUESTION NO.3: Within the past fifteen (15) years was the defendant
found guilty of a violation of Nevada Revised Statute 484.379, felony Driving
Under the Influence, in the Fourth Judicial District Court sitting in Elko, Nevada,
on or about July 8, 2003?
ANSWER: YES

NO

"

Once you have answered the questions, your presiding juror should date
and sign the verdict form and advise the bailiff that you have reached a verdict.
_ _ Objection
_ _ Overruled
_ _ Sustained

089

ICJI 1601 PERSISTENT VIOLATOR
INSTRUCTION NO
Having found the defendant guilty of felony Driving Under the Influence,
you must next consider, in Part III of this matter, whether the defendant has been
convicted on at least two prior occasions of felony offenses.
The state alleges the defendant has prior convictions as follows:
1. On or about the 29th day of January 1997, the defendant was convicted
of felony Driving Under the Influence, and
2. On or about the 29th day of January 1997, the defendant was convicted
of felony Driving Under the Influence, and
3. On or about the 8th day of July 2003, the defendant was convicted of
felony Driving Under the Influence.
The existence of each prior conviction must be proved beyond a
reasonable doubt and your decision must be unanimous.
_ _ Objection
_ _ Overruled
_ _ Sustained

rJ~O

ICJI 223 INSTRUCTION ON USE OF VERDICT FORM WITH QUESTIONS
INSTRUCTION NO.
In this portion, Part III, of the case you will return a verdict regarding
whether the Defendant has been found guilty of prior felony offenses, consisting
of a series of questions. Although the explanations on the verdict form are selfexplanatory, they are part of my instructions to you. I will now read the verdict
form to you. It states:
"We, the Jury, for our verdict, unanimously answer the questions
submitted to us as follows:
QUESTION NO.1: Was the defendant convicted of felony Driving Under
the Influence, on or about January 29, 1997?
ANSWER: YES

NO_

QUESTION NO.2: Was the defendant convicted of felony Driving Under
the Influence, on or about January 29, 1997?
ANSWER: YES

NO_

QUESTION NO.3: Was the defendant convicted of felony Driving Under
the Influence, on or about July 8, 2003?
ANSWER: YES

NO

"

Once you have answered the questions, your presiding juror should date
and sign the verdict form and advise the bailiff that you have reached a verdict.
_ _ Objection
_ _ Overruled
_ _ Sustained
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO,
Plaintiff,
vs.
PETER LEIGH TOYNE,
Defendant

)
)
)
)
)
)
)
)

Case No: CR-2007-0002171 )
VERDICT FORM
PART II

We, the Jury, duly impaneled and sworn to try the above entitled action,
unanimously answer the questions submitted to us in this verdict as follows:

QUESTION NO.1: Within the past fifteen (15) years was the defendant
found guilty of a violation of Nevada Revised Statute 484.379, felony Driving
Under the Influence, in the Fourth Judicial District Court sitting in Elko, Nevada,
on or about January 29, 1997?
ANSWER: YES

NO_

QUESTION NO.2: Within the past fifteen (15) years was the defendant
found guilty of a violation of Nevada Revised Statute 484.379, felony Driving
Under the Influence, in the Fourth Judicial District Court sitting in Elko, Nevada,
on or about January 29, 1997?
ANSWER: YES

NO_

QUESTION NO.3: Within the past fifteen (15) years was the defendant
found guilty of a violation of Nevada Revised Statute 484.379, felony Driving
Under the Influence, in the Fourth Judicial District Court sitting in Elko, Nevada,
on or about July 8, 2003?

ANSWER: YES
Dated this _

NO_

day of December 2007.

Presiding Officer
_ _ Objection
_ _ Overruled
_ _ Sustained

092

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO,
Plaintiff,
vs.
PETER LEIGH TOYNE,
Defendant

Case No: CR-2007-0002171

)
)
)
)
)
)
)

VERDICT FORM
PART III

-------------------------)
We, the Jury, for our verdict, unanimously answer the questions submitted
to us as follows:
QUESTION NO.1: Was the defendant convicted of felony Driving Under
the Influence, on or about January 29, 1997?
NO_

ANSWER: YES

QUESTION NO.2: Was the defendant convicted of felony Driving Under
the Influence, on or about January 29, 1997?
ANSWER: YES

NO_

QUESTION NO.3: Was the defendant convicted of felony Driving Under
the Influence, on or about July 8, 2003?
NO_

ANSWER: YES
Dated this _

day of December 2007.

Presiding Officer
_ _ Objection
_ _ Overruled
_ _ Sustained
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TERRY S. RATLIFF, lSB No. 3598
RATLIFF LAW OFFICES, CBTD.
290 South Second East
Mountain Home, TO 83647
Telephone: (208) 587-0900
Facsimile: (208) 587-6940

f.

UU I I

2007 DEC -5 PH~: r 2
J •• "\,

~

.j ;

til

i. ,;"

Oifrio tu'fL

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF ELMORE
)
)

Plaintiff,

Case No. CR-2007-2171

)
)

-vs-

)

PETER LEIGH TOYNE,

)
)
)

)

Defendant.

DEFENDANT'S PROPOSED
JURy INSTRUCTIONS

)

COMES NOW The Defendant, by and through his attorney of recor~ Terry S. Ratliit of
Ratliff Law Offices, Chtd., and hereby submits to the Court and Counsel the Defendant's Proposed
Jury Instructions: .
1. Reckless Driving
2. Inattentive Drivtt;~
DAJED This

!..S"' I

I f

CLEKK OF THE COURT

Attorney for the Defendant

STATE OF IDAHO,

UU,",

day ofDcccmbcr. 2007.
RATLIFF LAW OFFICES, CHTD.

DEFENDANT'S PROPOSED JURy INSTRUCTIONS ~ 1-
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CERTIFICATE OF SERVICE

7!f

I HEREBY CERTIFY That I have on this $' day of Decembert 2007, served a copy of the
within and foregoing DEFENDANT'S PROPOSED JURy INSTRUCTIONS to:

Krl stina Schindele
Elmore Prosecuting Attorney
190 South 4th East
P.O. Box 607
Mountain Home, TO 83647

By:

Hand Delivery
_ _ Federal Express
Certified Mail
--r..."..- U.S. Mail
X Facsimile Transmission

--

L~~
Terry S.

iff

DEFENDANT'S PROPOSED JURy INSTRUCfIONS -2-
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INSlRUCTION NO. _ __
find me f)e!l;fidant ?qot Qune, efDri-M#> Uft!et' ~e ktflWIiUl<:C of Alcohol. ,he.Qe
yel:ll'ftttSt eeJlsidel the ehM~e ofRecktess :BrIohtg. In order for the defendant to be guilty
of Reckless Driving the state must prove each of me following:
1f,00

1. On or about June 21. 2007
2. in the State ofTdaho
3. the defendant

4. was in actual physical control of avehic1e upon a highway, or upon public or private
property open to public use,
5. that the detendant operated the vehicle carelessly and heedlessly or without due
caution and circumspection,
.s~

6. and at a speed or in a mannerlas to endanger or be likely to endanger any person or
prop'-'Tt)',

1. tfteft ) ott must find c.tre BCK:!lt_l jliil~f ef reeltle;,s d! i •~
Ifany of the above has not been proven beyond a reasonable doubt, you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt,
you must find the defendant guilty.

Idaho Code §49 1401(1)
8
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INSTRUCTION NO. _ __

the t'>eTencrant Not CUllty 6tItecl1ess DrtvIng. then JOU must consider
aaaEge efIJurttenti,.e Dli'C'ing. In order for the defendant to be guilty of Inattentive
1£,00 filid

til~

Driving the state must prove each of the following:
1. On or about June 21~ 2007

2. in the State ofIdaho

3. the defendant
4. was in actual physical control of a vehicle upon a highway. or upon public or private
property open to public usc,
S. and in ~circumstances where the conduct of the operator ~~en inattentive,
careless or imprudent, in light of the circumstances then existing,

6. rather than heedless or wanto~
c,"'c.c;W\1t~"''' ~

7. or in tflese eeses where the danger to persons or property by the motor vehicle
operator's conduct is slight.
S. ~eft yet! MHst fi:l!a !fte Defendant guHti of hldttertti 0e Bt-i'M!.
If any of the above has not been proven beyond a reasonable doubt, you must ftnd the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt,
you must fl1ld the defendant guilty.

Idaho Code §49-1401(3)
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TERRY S. RATLIFF, ISB No. 3598
RATLIFF LAW OFF1CES, CHTD.
290 South Second East
Mountain Home, ID 83647
Telephone: (208) 587-0900
Facsimile: (208) 587-6940
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Attorney for the Defendant

IN THE DISTRICT COURT OF THE FOURm JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO,
Plaintiff,
-vs-

PETER LEIGH TOYNE,
Defendant.

)
)
)
)
)
)

Case No. CR-2007-2171
NOTICE OF AUTHORITY
ON MOTIONS IN LIMINE

)
)

)
)

COl\1ES NOW The Defendant, by and through his attorney of record. Terry S. Ratliff, of
Ra~iff Law

Offices, Chtd., and hereby submits this Notice of Authority on M?tions in Limine as

construed by the Idaho Supreme Court and Court of Appeals
Motions in Limine arc not expressly governed by Idaho Rule of Criminal Procedure 12(b),
which states as follows:
(b) Pretrial motions. Any defense objection or request which is capable of
determination without trial of the general issue may be raised before the trial by
motion. The following must be raised prior to trial:
(1) Defenses and objections ba...:;ed on defects in the prior proceedings in
the prosecution; or
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(2) Defenses and objections based on defects in the complaint. indictment
or infonnation (other than it fails to show jurisdiction of the court or to
charge an offense which objection shall be noticed by the court at any time
during the pendency of the proceedings); or
(3) Motions to suppress evidence on the ground that it was ilJegaUy
obtained; or
(4) Request for discovery under Rule 16; or
(5) Request for a severance of charges or defendants under Rule 14; or
. (6) Motion to dismiss based upon tonner jeopardy.
Instead, the Idaho Supreme Court and Court of Appeals have repeatedly staled that Motions In
Limine should not be :filed, heard, or argued prior to the Court hearing the evidence on the same, or
the subject exhibit being offered into evidence at the trial of the matter:
Because a motion in limine is based on an alleged or anticipated factual scenario, without
the benefit of all the other actual evidence whieh will be admitted at trial, the trial judge
win not always be able to make an informed decision regarding the admissibility of the
evidence prior to the time the evidence is actually presented at trial. It is often difficult,
and sometimes ["'700] [...... 39] impossible, for the trial judge to make a proper
ruling without the benefit of all the other evidcnce admitted at trial There may also

be difficulties in making an adequate record of the proposed evidence during
pretrial proceedings. In short, motions in limine seeking advanced rulings on the
admissibility of evidence are fraught with problems because they are necessarily
based upon an alleged set of fac:ts rather than the actual testimony which the trial
court would have before it at trial in order to make its ruling. The trial judge, ill the •
exercise of his discretion, may decide that it is inappropriate to rule in advance on
the admissibility [***39] of evidence based on a motion in limine, but may defer his
ruling until the case unfolds and there is a better record upon which to make his
decision. In such an event, a Htigant who has made a motion in lUnine requesting
advance rulings on the admissibility of evidence must continue to assert his
objections as the evidence is offered or his objections arc not preserved. Otherwise a
party could make a blanket motion in limine prior to trial and then be relieved of any
obligation to object as the evidence unfolds at trial. However, we continuc to adhere to
the holding in Davidson v. Beeo CoCO.. supra, that lll!J.f. if the motion in limine is made,
and the trial court unqualifiedly rules on the admissibility or inadmissibility of the

NOTICE OF AUTHORITY ON MOTIONS IN LIMINE .2fj 9 9

LJL.(.,..

\

UI

L-UUI\II\.L/

L.QW

I..)·L.J

UI 1.11..,=:::;),

1.IILU.

\ I

n

1\ J

1', UUJI UULI

o

()

evidence prior to trial, no further objection at trial is required in order to preserve the
issue for appeal.

Hesler. t 14 Tdaho 688, 699-700, 760
P.2d 27, 38-39 (1988).

Slale v.

The Court of Appeals also reminded the bench and bar of this holding in a footnote in State v.

Ward, 135 Idaho 400, 17 P.3d 901 (2001):

FOOTNOTES.~

1 As previously noted by the Idaho Supreme Court, motions in limine secking advance
rulings on the admissibility of evidence are fraught with problems because they arc
necessarily based upon an alleged set of facts rather than the actual testimony which the
trial court could have before it at trial in order to make its ruling. See State v. Young,

, 133 Idaho 177, 179, 983 P.2d 831, 833 (1999). We note that similar problems may arise,
with respect to pre-trial detenninations regarding whether proposed jury instructions :

, should be given. What foundation will be laid at trial, what evidence will be admitted,
---'--',"'- ....
\ and what jUlY instructions should be given at the trial's conclusion arc not matters '
----------.-~----.-".~

...

"

, which can always be best determined through a motion in limine.

Ward, 135 Idaho at 405

CONCLUSION
Thus, in this case, the Court's perception of requiring counsel to submit Motions In Limine
prior to trial or the presentation of the evidence by the State, is not recommended by the Idaho
Appellate Courts. and is not required by the Idaho Rules of Criminal Procedure. Counsel's decision
to not prematurely file a Motion in Limine due to the issue not yet being ripe for determination, to
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await the outcome of the State's presentation, and quhefrankly, as a matter of trial tactics and
!)tralegy, does not contravene the rules or settled case law.
DATED This

? ~ay ofDeccmbcr, 2007.

RATLIFF LAW OFFICES, CHTD.

CERTIF1CATE OF SERVICE

(?I
I HEREBY CERTIFY That Thave on this? day of December, 2007, served a copy of the
within and foregoing NOTICE OF AUTHORITY ON MOTIONS IN LIMINE to:
Kristina Schindele
Elmore Prosecuting Attorney
190 South 4th East
P.O. Box 607
Mountain Home, TD 83647

By:

___ Hand Delivery
_ _ Federal Express
Certified Mail
-,.-..,..- U.S. Mail
Facsimile Transmission

--X
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TERRY S. RATLIFF, ISB No. 3598
RATLIFF LAW OFFICES, CDTD.
290 South Second East
Mountain Home, ID 83647
Telephone: (208) 587-0900
Facsimile: (208) 587-6940
Attorney for the Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO,
Plaintiff,
-vsPETER LEIGH TOYNE,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2007-2171

DEFENDANT'S SECOND
MOTION IN LIMINE

COMES NOW The Defendant, by and through his attorney of record, Terry S. Ratliff, of
Ratliff Law Offices, Chtd., and hereby submits this Second Motion in Limine to preclude the State
from being able to try

thi~

matter as a 'Felony' until such a time as the State has shown that the

Statutes of the State of Nevada are "substantially conforming foreign criminal violation, or any
combination thereof, within ten (10) years, notwithstanding the form of the judgment(s) or
withheldjudgment(s), shall be guilty ofa felony," as required by Idaho Code §18-8005(5).
Specifically, the State is seeking to try Peter based on alleged felony judgments entered by
the State of Nevada against him. The State has provided to Counsel portions of the Nevada Revised
Statutes that apply herein:
NRS 484.3792(1): A person who violates the provisions ofNRS 484.3 79
(a) For the first offense within 7 years, is guilty of a misdemeanor.
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(b) For the second offense within 7 years, is guilty ofa misdemeanor.
(c) For a third or subsequent offense within 7 years, is guilty ofa category B
felony ..... .
However, this statute is not a "substantially conforming foreign criminal violation" in that the

Nevada Supreme Court has ruled that a defendant is not entitled to a jury trial for
misdemeanor Dill cases, which directly contradicts the due process rights afforded
defendants in this state, which the Court may take judicial notice of, wherein defendant in
Idaho are afforded jury trials for misdemeanor causes of action. See the attached decision of

Blanton v. North Las Vegas Mun. Court, 103 Nev. 623, 748 P.2d 494 (1987) at 638.
CONCLUSION
Thus, the Nevada statutes do not conform to anything close that Idaho offers defendant's in
the rights to a jury in DUI cases until they get to the felony level. Allowing the State in this case to
use prior Nevada misdemeanor convictions, that were used to obtain felony convictions, where
Peter had not right to a jury trial, would violate the express dictates of Idaho Code § 18-8005 and
Peter's due process rights pursuant to the Sixth and Fourteenth Amendments to the U.S.
Constitution and such similar rights pursuant to the Idaho Constitution.
DATED This

~7}I
I'

day of December, 2007.

RATLIFF LAW OFFICES, CHTD.
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I HEREBY CERTIFY That I have on this
day of December, 2007, served a copy of the
within and foregoing DEFENDANT'S SECOND MOTION IN LIMINE to:

Kristina Schindele
Elmore Prosecuting Attorney
190 South 4th East
P.O. Box 607
Mountain Home, ID 83647

By:
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Hand Delivery
_ _ _ Federal Express
_ _ _ Certified Mail
_ _ U.S. Mail
- - - Facsimile Transmission
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748 P.2d 494; Blanton v. North Las Vegas Mun. Court; 103 Nev. 623
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Melvin R. BLANTON, Appellant, v. The NORTH LAS VEGAS MUNICIPAL COURT, North Las
Vegas, Nevada, and the Honorable Gary Davis, Municipal Judge Thereof, Respondents. Jeanette
HIL TON, Appellant, v. The CITY OF LAS VEGAS, COUNTY OF CLARK, State of Nevada,
Respondent. Samuel Ray FLANAGAN, Appellant, v. The Honorable A. Loring PRIMEAUX,
Municipal Court Judge, In and For the City of Las Vegas, Respondent. Patricia Ann COLLIE,
Appellant, v. The Honorable A. Loring PRIMEAUX, Municipal Court Judge, In and For the City of Las
Vegas, Respondent. Vincent H. WOODS, Appellant, v. The Honorable A. Loring PRIMEAUX,
Municipal Court Judge, In and For the City of Las Vegas, Respondent. James ARCADE, Appellant, v.
The Honorable Stephen C. WEBSTER, Municipal Court Judge, In and For the City of Las Vegas,
Respondent. CITY OF LAS VEGAS, Nevada, and A. Loring Primeaux, Judge of the Las Vegas
Municipal Court, Appellants, v. Joseph M. FEELY, Respondent. CITY OF NORTH LAS VEGAS,
Nevada, Petitioner, v. The EIGHTH JUDICIAL DISTRICT COURT OF the STATE OF NEVADA, IN
AND FOR the COUNTY OF CLARK, and the Honorable Addeliar D. Guy, District Judge,
Respondents. Mark D. Fraley, Real Party in Interest. CITY OF LAS VEGAS, Nevada, and Stephen
Webster, Judge of the Municipal Court, Appellants, v. James P. CUNNINGHAM, Sr., Respondent.
Anthony L. WILEY, Petitioner, v. The EIGHTH JUDICIAL DISTRICT COURT OF the STATE OF
NEV ADA, IN AND FOR the COUNTY OF CLARK, and the Honorable Stephen L. Huffaker, District
Judge, Respondents. City of Las Vegas, Las Vegas Municipal Court of the City of Las Vegas, the
Honorable A. Loring Primeaux, Judge, Real Party in Interest. Timothy John CAHALIN, Appellant, v.
The Honorable Stephen WEBSTER, Municipal Court Judge, In and For the City of Las Vegas,
Respondent.
Nos. 17940, 17976, 17997 to 18000, 18032, 18065, 18073, 18092 and 18140.
Supreme Court of Nevada.
December 31, 1987.
[103 Nev. 626]
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Graves, Leavitt & Koch and John G. Watkins, Las Vegas, for appellant Melvin R. Blanton.
Morgan D. Harris, Public Defender, Craig B. Davis, Deputy Public Defender, Las Vegas, for
respondents Joseph M. Feely and James P. Cunningham, Sr., and for appellants Jeanette Hilton, Samuel
Ray Flanagan, Patricia Ann Collie, Vincent H. Woods, James Arcade and Timothy John Cahalin and
petitioner Anthony L. Wiley.
George F. Ogilvie, City Atty., Nancy A. Becker, and Lawrence M. Moore, Deputy City Attys., Las
Vegas, for appellants, respondents City of Las Vegas, Stephen C. Webster and A. Loring Primeaux.
Roy A. Woofter, City Atty. and Mark Zalaoras, Deputy City Atty., North Las Vegas, for petitioner,
respondents City of North Las Vegas and Gary 1. Davis.
John G. Watkins, Las Vegas, for real party in interest Mark D. Fraley.
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Brian McKay, Atty. Gen. and James L. Rankl, Deputy Atty. Gen., Carson City, for State of Nev.,
.
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OPINION
GUNDERSON, Chief Justice:
This court consolidated the instant appeals and petitions to consider two questions. First, is NRS
266.550, which precludes jury trials in municipal courts, constitutional? (fn1)
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(fnl) Second, does either the United States Constitution or the Nevada State Constitution mandate that
persons charged in the municipal courts with driving under the influence of alcohol, a misdemeanor,
receive jury trials?
[103 Nev. 627] Appellants Melvin R. Blanton, Jeanette Hilton, Samuel Ray Flanagan, Patricia Ann
Collie, Vincent H. Woods, James Arcade and Timothy John Cahalin were charged in the municipal
court with driving under the influence of alcohol (DUI), a misdemeanor. (fn2) See NRS 484.379 and
484.3792(l)(a) and (b). Each of these individuals filed a pretrial petition for a writ of mandamus in the
Eighth Judicial District Court challenging the denial by the municipal court of his or her individual
demand for a jury trial. The district court denied each petition, and these appeals followed.
Respondents Joseph M. Feely and James P. Cunningham, Sr., were also charged in the municipal
court with misdemeanor DUI. Each of these individuals successfully prosecuted a pretrial petition for a
writ of mandamus challenging the denial by the municipal court of his demand for a jury trial. The
district court declared NRS 266.550 unconstitutional in those cases, and directed that jury trials be set
for Cunningham and Feely. The City of Las Vegas appeals from those orders.
Real party in interest Mark D. Fraley was convicted in the municipal court of misdemeanor DUI.
Fraley appealed the conviction to the Eighth Judicial District Court; that court declared NRS 266.550
unconstitutional and remanded the case for a jury trial. The City of North Las Vegas subsequently filed
in this court an original petition for a writ of certiorari challenging the district court's decision.
Petitioner Anthony L. Wiley was charged in the muriicipal court with misdemeanor DUI. Wiley filed
in the Eighth Judicial District Court a petition for a writ of habeas corpus, challenging the denial by the
municipal court of his demand for a jury trial. The district court denied relief on procedural grounds and
Wiley's original petition in this court for a writ of prohibition followed.
Statutory Grounds for Right to Jury Trial
NRS 266.550 provides municipal courts with the power and jurisdiction of justices' courts, except
that the statute precludes municipal courts from conducting jury trials. Until 1985, each of the thirteen
incorporated municipalities of this state had a provision in its charter applying NRS chapter 266 to its
municipal courts. (fn3) In 1985, as part of a legislative removal of certain [103 Nev. 628] duplicative
statutes, the legislature repealed those provisions from the charters of the thirteen cities. (fn4) The
application ofNRS chapter 266 to the municipal courts of these cities is now governed by NRS 266.005,
which states:
The provisions of this chapter shall not be applicable to incorporated cities in the State of Nevada
organized and existing under the provisions of any special legislative act or special charter enacted or
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granted pursuant to the provisions of section 1 of article VIII of the constitution of the State of Nevada.
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Las Vegas and North Las Vegas, whose municipal courts are the subject of the instant dispute, are
incorporated cities existing under the provisions of special legislative acts. See 1983 Nev.Stat. Ch. 517
at 1391-1437; 1971 Nev.Stat. Ch. 573 at 1210-1229. Consequently, the statutory prohibition against the
holding of jury trials in the municipal courts, see NRS 266.550, does not apply to the cases presently
before this court. (fn5) We therefore need not reach the question in the instant cases of whether NRS
266.550 is constitutional. Accordingly, we turn to the Nevada State and United States Constitutions to
detennine whether individuals charged with misdemeanor DUI offenses in the municipal courts of this
state have a constitutional right to a jury trial.
Constitutional Grounds for Trial by Jury
The various appellants, respondents and petitioners claim that their right to jury trials in the
municipal courts is guaranteed by the United States and Nevada State Constitutions. Article I, section 3
of the Nevada Constitution, and the sixth amendment to the United States Constitution, guarantee
individuals a right to a jury trial. (fn6) Nevada's constitutional provision has been construed as
confinning and securing the right to a jury trial as it was understood at common law. State v. Ruhe, 24
Nev. 251,262,52 P. 274, 277 (1898). Thus, the right to a trial by jury under the [103 Nev. 629] Nevada
Constitution is coextensive with that guaranteed by the federal constitution.
It is well settled that the sixth amendment right of trial by jury does not extend to every criminal
proceeding. District of Columbia v. Clawans, 300 U.S. 617,624,57 S.Ct. 660, 661, 81 L.Ed. 843
(1937). Almost one hundred years ago, the United States Supreme Court stated that a jury trial is not
required "in that class or grade of offences called petty offences, which, according to the common law,
may be proceeded against summarily in any tribunal legally constituted for that purpose .... " Callen v.
Wilson, 127 U.S. 540, 557, 8 S.Ct. 1301, 1307,32 L.Ed. 223 (1888). Since the decision in Callen, the
Supreme Court has grappled with the problem of drawing a line between those criminal cases requiring
a jury trial, and those not included in the protections of the sixth amendment. For example, in District of
Columbia v. Colts, 282 U.S. 63, 51 S.Ct. 52, 75 L.Ed. 177 (1930), the Court considered the offense of
reckless driving at an excessive speed, for which the maximum punishment for a first offender was a
$100 fine and 30 days injail. Although the penalty was not severe, the Court' thought the offense too
serious to be regarded as "petty." Id. at 73,51 S.Ct. at 53. Later, in District of Columbia v. Clawans, 300
U.S. 617, 57 S.Ct. 660, 81 L.Ed. 843 (1937), the court concluded that the offense of peddling without a
license, which carried a maximum penalty of a $300 fine or 90 days in jail, was a "petty" offense. In
reaching that conclusion the Court noted that the offense was not a crime at common law, and that the
offense was "relatively inoffensive." Id. at 625,57 S.Ct. at 662. The Court added, however, "the severity
of the penalty [is] an element to be considered." Id. The Court concluded that 90 days was not so severe
a maximum penalty as to take the offense out of the category of "petty." Id. at 627,57 S.Ct. at 663.
In more recent cases, the Supreme Court has sought a more definite and workable standard by which
to decide the question of the scope of the right to trial by jury. Consequently, the Supreme Court has
increasingly relied on the severity of the
Page 498

maximum possible sentence rather than relying on other criteria. The search for an objective criterion
can be found in Cheffv. Schnackenberg, 384 U.S. 373, 86 S.Ct. 1523, 16 L.Ed.2d 629 (1966), where the
court concluded that crimes carrying possible penalties up to six months do not require ajury trial if
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they otherwise qualify as petty offenses. The evolution continued in Duncan v. Louisiana, 391 U.S. 145,
88 S.Ct. 1444,20 L.Ed.2d 491 (1968), where the Supreme Court more clearly emphasized the maximum
authorized penalty over other criteria in determining whether the crime is so serious as to require a jury
trial. Id. at 159, 88 S.Ct. at 1452. In Duncan, the Supreme Court stated that "the penalty authorized for a
particular crime is of major relevance in determining whether it is serious or not and may in itself, if
severe enough, subject the trial to the mandates of the Sixth Amendment." Id. The Court stated that
although "it is necessary to draw [103 Nev. 630] a line ... separating petty from serious infractions," id.
at 160-61, 88 S.Ct. at 1453, under the facts of the case, it was "sufficient ... to hold that a crime
punishable by two years in prison is ... not a petty offense." Id. at 161-62,88 S.Ct. at 1453-54. In Frank
v. United States, 395 U.S. 147,89 S.Ct. 1503,23 L.Ed.2d 162 (1969), the Court reiterated the
importance of the severity of the maximum sentence and disregarded the possibility of an extended
period of probation as a criterion for concluding that an offense was serious. The Supreme Court
concluded that, of the indicators capable of objective assessment, the most important is the severity of
the possible sentence.
Finally, in Baldwin v. New York, 399 U.S. 66, 90 S.Ct. 1886,26 L.Ed.2d 437 (1970), the Supreme
Court established the maximum penalty as the only objective criterion. Relying on Frank, Duncan and
Clawans, the Court examined the existing laws and practice throughout the nation and concluded:
This near-uniform judgment of the Nation furnishes us with the only objective criterion by which a
line could ever be drawn--on the basis of the possible penalty alone--between offenses that are and that
are not regarded as "serious" for purposes of trial by jury.
399 U.S. at 72-73, 90 S.Ct. at 1890 (footnote omitted) (emphasis added). The court went on to draw
a line between serious and petty offenses:
One who is threatened with the possibility of imprisonment for six months may find little difference
between the potential consequences that face him, and the consequences that faced appellant here.
Indeed, the prospect of imprisonment for however short a time will seldom be viewed by the accused as
a trivial or "petty" matter and may well result in quite serious repercussions affecting his career and his
reputation. Where the accused cannot possibly face more than six months' imprisonment, we have held
that these disadvantages, onerous though they may be, may be outweighed by the benefits that result
from speedy and inexpensive nonjury adjudications.
Id. at 73, 90 S.Ct. at 1890. It thus appears that the Supreme Court has retreated from the position
enunciated in District of Columbia v. Colts, supra, that the nature of the offense is of primary
importance, and has instead adopted a more workable objective test based on the severity of the
maximum possible penalty alone.
In State v. Smith, 99 Nev. 806, 672 P.2d 631 (1983), this court relied solely upon the objective
criterion of the maximum possible penalty in its characterization of driving under the influence of
alcohol as a petty offense. Respondent Smith was charged with DUI in the justice's court. The justice's
court denied Smith's demand for a trial by jury, and Smith sought a writ of mandamus [103 Nev. 631] in
the district court. The district court granted extraordinary relief, and ordered the justice's court to grant
Smith ajury trial. This court reversed, and concluded that ajury trial is not constitutionally mandated:
Accordingly, we look to the criterion expressly established by the United States Supreme Court:
where the maximum possible penalty is six months imprisonment or less, the offense is "petty" and the
right to trial by jury does not
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attach. As NRS 484.379 provides a penalty of up to six months imprisonment for a first-time DUI
offense, there is no constitutional right to a trial by jury.
99 Nev. at 810, 672 P.2d at 634.
At the time of the alleged offense in Smith, the maximum punishment for a first-time DUI
conviction in Nevada was six months imprisonment or a fme of up to $1,000.00. Id. See 1983 Nev.Stats.
ch. 426, §§ 8, 9 and 10, at 1068-1071. In 1983, the legislature increased the minimum penalties for
misdemeanor DUI offenses. For example, the legislature increased the minimum fine for a first offense
from $100 to $200 and mandated a minimum mandatory jail sentence of two days. (fn7) The maximum
penalties, however, remain unchanged.
Although this court held in Smith that defendants charged in Nevada with misdemeanor DUI
offenses have no right to ajury [103 Nev. 632] trial, a recent decision ofthe federal district court for the
district of Nevada reached the opposite conclusion. See Bronson v. Swinney, 648 F.Supp. 1094
(D.Nev.1986). In Bronson, the defendant was convicted of first offense DUI following a bench trial in
the justice's court. After pursuing his appeal to the state district court, the defendant petitioned the
federal district court for a writ of habeas corpus, asserting that he had been denied his constitutional
right to a jury trial. The federal district court examined the 1983 amendments to Nevada's DUI statutes
and enumerated the many collateral consequences that convictions for DUI entail, such as mandatory
revocation of the driving privilege, increased penalties for subsequent offenses, and the publication in
local newspapers of the names of those offenders. Although the federal district court acknowledged that
"[t]he most important criterion in determining the seriousness with which society regards an offense is
the maximum authorized penalty," 648 F.Supp. at 1097, the district court looked primarily to decisions
of two three-judge panels of the Ninth Circuit Court of Appeals, one a split decision, which held that
factors other than the maximum authorized penalty are relevant in determining whether an offense is
serious or petty. Specifically, the court relied on United States v. Craner, 652 F.2d 23 (9th Cir.1981), in
which a three-judge panel examined the collateral consequences of a federal DUI conviction in
concluding that DUI is a serious offense. The court also relied on United States v. Sanchez-Meza, 547
F.2d 461 (9th Cir.1976), in which a panel, in a split decision, concluded that misdemeanor conspiracy is
a serious offense, reasoning that the crime was indictable at common law, was itself morally offensive,
and was malum in se. (fu8) The federal district court then

. ,.....
concluded that "the nature of the offense, the collateral consequences of a conviction ... and the fact that
the penalty ... includes mandatory imprisonment are factors that reflect the seriousness with which
society regards the offense of driving while intoxicated." 648 F .Supp. at 1098. Applying this analysis,
the federal district court reasoned:
- - - - - Page 500
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In view ofthe automatic license revocation and mandatory jail sentence that accompany a conviction
for driving while intoxicated, in view ofthe system of increasing minimum punishments for subsequent
offenses, and in view of the [103 Nev. 633] opprobrious nature of the offense, it is apparent that driving
while intoxicated is an offense regarded as serious by the people ofthe State of Nevada. It is an offense
serious enough to require a jury trial under the Sixth and Fourteenth Amendments to the United States
Constitution.
648 F.Supp. at 1100. The federal court distinguished our holding in Smith, noting that in Smith this
court considered the DUI penalties in effect in Nevada prior to the legislature's 1983 amendments. Id.
Further, the federal court criticized the analysis in Smith as "too restricted," because in determining
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whether or not the offense was serious, this court "looked only to the maximum imprisonment
authorized." Id. The federal district court concluded that "[t]he people of the State of Nevada, through
their legislature and in other ways, have clearly evinced a feeling that driving while intoxicated is a
serious crime." Id.
In the present case, the proponents of the position that DUI is a "serious" offense requiring a jury
trial argue that this court should adopt the reasoning of Bronson and overturn Smith. We disagree.
We note initially that the decisions of the federal district court and panels of the federal circuit court
of appeal are not binding upon this court. United States ex reI. Lawrence v. Woods, 432 F.2d 1072,
1075-76 (7th Cir.1970), cert. denied, 402 U.S. 983, 91 S.Ct. 1658,29 L.Ed.2d 140 (1971). Even an en
banc decision ofa federal circuit court would not bind Nevada to restructure the court system of this
state. Our state constitution binds the courts of the State of Nevada to the United States Constitution as
interpreted by the United States Supreme Court. Nev. Const. art. I, § 2. See Bargas v. Warden, 87 Nev.
30,482 P.2d 317, cert. denied, 403 U.S. 935, 91 S.Ct. 2267,29 L.Ed.2d 715 (1971). Further, we have
respectfully concluded that Bronson, and the decisions ofthe 9th Circuit panels upon which the federal
district court relied, represent an unnecessary and unwarranted expansion of the Supreme Court's
holding in Baldwin.
As demonstrated above, the collateral consequences of a conviction have not been a criterion relied
upon in the recent decisions of the United States Supreme Court. See Baldwin v. New York, 399 U.S.
66,90 S.Ct. 1886,26 L.Ed.2d 437 (1970); Frank v. United States, 395 U.S. 147,89 S.Ct. 1503,23
L.Ed.2d 162 (1969); Duncan v. Louisiana, 391 U.S. 145,88 S.Ct. 1444,20 L.Ed.2d 491 (1968); see also
Taylor v. Hayes, 418 U.S. 488, 94 S.Ct. 2697,41 L.Ed.2d 897 (1974); Codispoti v. Pennsylvania, 418
U.S. 506, 94 S.Ct. 2687, 41 L.Ed.2d 912 (1974). Moreover, the Court's references to "line drawing" in
Duncan and Baldwin, and its increasing reliance upon the maximum punishment as the sole criterion for
characterizing offenses as "serious" or "petty," suggest that only the maximum punishment for an
offense need be examined to [103 Nev. 634] determine whether a jury trial is constitutionally mandated.
Further, in Baldwin, the Supreme Court specifically drew a line of demarcation between "serious" and
"petty" offenses; ifthe maximum authorized punishment is less than six months the offense is "petty."
399 U.S. at 73, 90 S.Ct. at 1890. The maximum term ofimprisonment possible in Nevada for a
misdemeanor DUI offense remains
Page 501 .
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six months. The maximum possible fine remains $1000. Although the minimum penalties have been
increased, the maximum penalties remain the same. We conclude, therefore, that the federal constitution
does not require us to overturn our holding in Smith that, under the statutory penalties for DUI in
Nevada, the United States Constitution does not guarantee the right to jury trials in misdemeanor DUI
cases.
Several serious policy considerations reinforce our conclusion that we should not abandon our
holding in Smith. First, a non-jury trial in a misdemeanor case is speedy and inexpensive. On the other
hand, a decision of this court requiring jury trials in the prosecution of DUI offenses in the municipal
court would result in tremendous expense to the municipalities ofthis state. For example, courtrooms
would require renovation, and in some cases expansion or replacement, in order to accommodate jurors.
The increased time required to conduct jury trials would in many instances occasion a need for
municipalities to employ more judges and more personnel, and to build still further courtrooms. These
expenses would be exacerbated because, in DUI cases, the prosecutor is prohibited by statute from
engaging in plea bargaining. See NRS 484.3792(3). The resulting expense to the municipalities may
actually deter the prosecution of DUI offenses. Thus, requiring jury trials in municipal courts for DUI
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cases could mandate a lack of action against those who drink and drive. "As a practical matter, the lower
courts are not going to try [DUI] cases if a jail sentence is involved. It is difficult to justify a $500 to
$1000 jury so that a defendant can spend [two days] in jail. Economics will prevail over justice."
Brenner v. City of Casper, 723 P.2d 558, 563-64 (Wyo.l986) (Brown, J., dissenting).
In addition to the expense imposed upon the municipalities, ajury trial is not a cost-free transaction
to the jurors, their families and their employers, particularly in municipalities where jurors may be called
into service for as long as a year at a time. These burdens will weigh heaviest upon the residents of the
more rural areas, who may be forced to travel excessive distances for service and who may be forced to
serve with disproportionate frequency due to the relatively few prospective jurors in these areas.
Nor are we persuaded that the current wave of public concern over the problem of intoxicated
drivers somehow converts misdemeanor DUI into a "serious" offense under the federal constitution.
[103 Nev. 635] While this court does not condone the commission of any crime, the offense ofDUI is
no more opprobrious than other crimes over which the municipal court has jurisdiction, such as indecent
conduct or lewd behavior. See NRS 266.555(2). A decision giving individuals charged with DUI in the
municipal courts the right to a jury trial could arguably then be extended to any offense currently the
subject of a ground swell of public opinion.
Moreover, a decision of this court mandating jury trials in DUI cases would create numerous
unresolved administrative problems. Procedures for the summons and selection of jurors in the
municipal courts do not exist. A decision requiring jury trials in the municipal courts could not be
implemented until such procedures were developed. This court is not in a position to legislate the
procedures to be followed in such cases. Further, the legislature of this state, which meets once every
two years, is not presently in session to fill the void. Also unresolved would be the issues of whether the
proposed jury could be comprised of fewer than twelve jurors, and whether the verdict must be
unanimous. See Parham v. Municipal Court, City of Sioux Falls, 86 S.D. 531, 199 N.W.2d 501, 508
(1972) (Bielgelmeier, J., dissenting, citing "The Six-Man Jury," 17 S.D.Law Rev. 285). Presently, juries
in criminal trials held in the district courts of the State of Nevada are comprised of twelve jurors, who
must reach a unanimous verdict. If this court were to legislate a lower standard for municipal courts, we
are not convinced that a jury, comprised ofa minimum number of members or required to reach less
than a unanimous verdict, would necessarily render a decision more reliable than
<" _ _ _<_'N",,""'"''
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that of a judge. If some higher standard is required, then this court would be fixing greater protections
for violators of city ordinances than the United States Supreme Court requires states to provide in felony
prosecutions.
Finally, we note that in Nevada's outlying communities, due to the demographic and economic
realities of our rural areas, municipal courts have for the most part been staffed by non-lawyer judges.
Some of these judicial posts are part-time positions. Attorneys are scarce and, historically, the few
present have chosen to pursue other endeavors--with the result that the lower judicial posts have
devolved upon intelligent and popular laypersons.
In our view, as it has developed, Nevada's court system has been successful. Our legislature has
provided adequate funding for judicial education, and has mandated that all non-lawyer judges must
attend The National Judicial College, located in Reno. See NRS 5.025; 5.026. In addition, at least twice
yearly, our court conducts seminars on continuing legal education for [103 Nev. 636] suchjudges. We
also send a number of them out-of-state each year, for seminars of the American Academy of Judicial
Education and the American Judges Association, and for other programs focused on the needs of non-
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lawyer judges. As a result, over time, Nevada has developed a cadre of lay municipal court judges who,
in this court's opinion, are conscientious, well trained in the substantive law of the misdemeanor
offenses that are within their jurisdiction, and competent to conduct non-jury trials relating to such
offenses--including DUI matters. In short, we believe Nevada's system works, and works well.
Knowing our judges, however, we would be concerned about imposing upon all of our lay municipal
court judges such novel and additional burdens as supervising voir dire examinations of jurors, ruling
upon challenges for cause, safeguarding jurors against undue publicity, and formulating written jury
instructions to govern the various offenses within their jurisdiction. The matter of jury instructions is
particularly troubling. We think we can train, and have trained, our lay municipal court judges to
understand the legal precepts necessary to manage the bench trials they conduct in DUI cases and other
misdemeanor matters fairly. However, as highly as Nevada's lay judges are regarded by this court and
by the communities they serve, we fear that the formulation of written jury instructions might require
additional linguistic and legal skills, beyond the background of some very effective judges now serving
in our smaller municipal courts. And, if imposing jury trials upon such courts ultimately necessitated a
change to a system of all law-school-trained judges, we are not at all persuaded that the quality of justice
in those courts would improve. Rather, the result might well be that some very competent lay judges,
well respected and accepted by their constituents, would be replaced by persons who, though possessing
law degrees and licenses, would not merely be strangers to the communities they would come to serve.
They also might be something less than the better product of American law schools, and less than the
persons they arrived in town to replace.
These significant issues relating to serious fmancial, administrative, and policy concerns should be
resolved by the legislature, after it has conducted appropriate hearings and investigations regarding the
implications of the various alternatives. "Judicial restraint is a worthwhile practice when the proposed
new doctrine may have implications far beyond the perception of the court asked to declare it." Hamm v.
Carson City Nugget, Inc., 85 Nev. 99, 101,450 P.2d 358,359 (1969). The position of the federal district
court in Bronson, were it to be adopted by this court today, would have just such far reaching
implications. Our extension of jury requirements to cases arising in the municipal court, [103 Nev. 637]
when the current decisions of the United States Supreme Court are contrary, would in our view impose
upon the domain of the legislature. Moreover, if such a drastic change in the interpretation ofthe federal
constitution is to be judicially mandated, such a decision must come from the United States Supreme
Court. While we have great respect
.'~'~"~"---"-.
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for the federal court that rendered the decision in Bronson, we are unwilling to impose upon the
municipalities of this state the burden of conducting jury trials based solely upon that court's
interpretation of the federal constitution, which we believe is at odds with the current decisions of the
United States Supreme Court.
Other jurisdictions have similarly concluded that the federal constitution does not guarantee DUI
defendants a right to jury trials in misdemeanor cases. Justiniano Matos v. Gaspar Rodriguez, 440
F.Supp. 673,677 (D.P.R.1976) (lithe doctrine of District of Columbia v. Colts, supra, wherein primary
importance was given to the nature of the offense, is no longer applicable"); Hilliard v. City of
Gainesville, 213 So.2d 689, 691 (Fla. 1968) (lithe maximum penalty which can be prescribed by [the]
Florida municipal [DUI] ordinance is well below the 'petty offense' maximum [of six months
imprisonment] indicated by Cheffv. Schnackenberg, supra"); (State v. Young, 194 Neb. 544, 234
N.W.2d 196, 197 (1975) (where the maximum penalty for second offense DUI is three months, there is
no entitlement to a jury trial under the United States Constitution); Brenner v. City of Casper, 723 P.2d
558,561 (Wyo.1986) ("[w]hile recognizing the standard utilized by the United States Supreme Court, it
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is our conclusion that greater protection is afforded by the Wyoming Constitution"). Those states
providing jury trials in misdemeanor DUI cases do so pursuant to express statutory provisions or their
own state constitutions. (fu9) Only one state arguably has interpreted the federal constitution to require a
jury trial in DUI cases where the maximum penalty does not exceed six months imprisonment. See State
v. O'Brien, 704 P.2d 883 (Haw.1985). As noted above, we believe the Supreme Court decisions
interpreting the sixth amendment do not require such a conclusion.
[103 Nev. 638] In conclusion, absent an express pronouncement by the Supreme Court of the United
States, judicial restraint dictates that this court, in resolving the constitutional question before us, decline
to take guidance from the supreme courts of other states interpreting their own state statutes and state
constitutions, or from the lower federal courts who have, in our view, extended the current decisions of
the United States Supreme Court. Especially in view of the substantial ramifications such a holding
would entail, we consider it inappropriate to look beyond the parameters currently defined by the United
States Supreme Court and require jury trials in misdemeanor DUI cases.
We therefore affirm the district court orders denying the petitions for writs of mandamus in Docket
Numbers 17940, 17976, 17997, 17998, 17999, 18000 and 18140. We reverse the district court orders
granting petitions for writs of mandamus in Docket Numbers 18032 and 18073, and remand these
matters for further proceedings consistent with this opinion. We grant the original petition for a writ of
certiorari in Docket Number 18065, and instruct the clerk ofthis court to issue a writ of certiorari,
forthwith, compelling the district court to vacate its order reversing Fraley's conviction and to enter a
new order consistent with this decision. We deny the original petition for a writ of prohibition in Docket
Number 18092.
STEFFEN, YOUNG, SPRINGER and MOWBRAY, JJ., concur.

Footnotes:
1 NRS 266.550 states:
The municipal court shall have such powers and jurisdiction in the city as are now provided by law
for justices' courts, wherein any person or persons are charged with the breach or violation of the
provisions of any ordinance of such city or of this chapter, of a police or municipal nature; but the trial
and proceedings in such cases shall be summary and without a jury.
2 The amended complaint filed in the municipal court against appellant Woods charges Woods with
driving under the influence of both alcohol and a controlled substance.
3 See, e.g., North Las Vegas City Charter, § 4.010 at 533 (1979) ("There shall be a municipal court
of the city to which the provisions of chapter ... 266 ofNRS, relating to municipal courts, as amended
from time to time, shall apply").
4 1985 Nev.Stats. ch. 208, §§ 12, 14, 16, and 19(2)-(12), at 674-677. NRS chapter 5, which applies
to all municipal courts in the state, does not contain a provision analogous to NRS 266.550.
5 The other cities with special charters are Boulder City, Caliente, Carlin, Carson City, Elko, Gabbs,
Henderson, Reno, Sparks, Wells and Yerington.
Only four cities incorporated under chapter 266 of the NRS (Ely, Fallon, Lovelock and
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Winnemucca) are still statutorily authorized to deny requests for jury trials pursuant to NRS 266.550.
6 U.S. Const. amend. VI: "In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury .... "
Nev. Const. art. I, § 3: "The right of trial by Jury shall be secured to all and remain inviolate
forever. ... "
7 Specifically, the legislature increased the period within which a prior offense could be used to
enhance a subsequent offense from five years to seven years. The minimum fine for the first offense
increased from $100 to $200, in addition to the tuition fee for an alcohol education course the defendant
must pay. The maximum fine remains $1000. The legislature imposed a minimum, mandatory term of
imprisonment of not less than 2 days or the performance of 48 hours of community service while
dressed in distinctive garb. 1983 Nev.Stats. ch. 426, § 10 at 1070. Additionally, suspension of the first
offender's driver's license is no longer within the sentencing court's discretion. NRS 483.460(l)(c) now
provides for mandatory revocation of the offender's driver's license by the Department of Motor
Vehicles for a period of ninety days. See 1983 Nev.Stats. ch. 426, § 22 at 1081. After forty-five days a
restricted license may be available. NRS 483.490(2).
Although the 1983 legislature did not increase the second-offender's jail time or fine ("not less than
10 days nor more than 6 months in jail ... not less than $500 nor more than $1,000," see NRS 484.3792
(l)(b», it increased the period of the second offender's driver's license revocation from six months to
one year. 1983 Nev.Stats. ch. 426 §§ 22-23 at 1081-82. See NRS 483.490(2); 483.460(1)(b)(5) (no
restricted license is available).
Neither offense is subject to plea bargaining or probation. NRS 484.3792(3). First and second
offenders who elect to undergo at least one year of drug or alcohol counseling may receive reduced
sentences. See NRS 484.3794.
Since 1983, these statutory provisions have not been amended in any material respect.
8 In contrast, the dissent in Sanchez-Meza, citing Baldwin v. New York, 399 U.S. 66, 90 S.Ct. 1886,
26 L.Ed.2d 437 (1970), noted that the "Supreme Court recently has been focusing on the length of the
potential sentence to determine whether an offense is petty." 547 F.2d at 465. Consequently, the dissent
concluded that because the defendant was subject to a maximum penalty of only six months
imprisonment, under the "most relevant" criterion announced by the Supreme Court, the offense, as a
misdemeanor, was petty with no entitlement to a jury. Id.
9 See, e.g., Rothweiler v. Superior Court of Pima County, 100 Ariz. 37,410 P.2d 479 (1966) (charge
of DUI deemed a "criminal prosecution" and therefore a right to jury trial exists under Arizona
Constitution); Fisher v. State, 305 Md. 357, 504 A.2d 626 (1986) (criminal defendant charged with
offense for which the maximum penalty exceeds ninety days is entitled to ajury trial under Maryland
Constitution); Brown v. Multnomah County Dist. Court, 280 Or. 95, 570 P.2d 52 (1977) (charge ofDUI
deemed a "criminal prosecution" for purposes of determining right to a jury trial under Oregon
Constitution which guarantees jury trials in all "criminal prosecutions"); Brenner v. City of Casper, 723
P .2d 558 (Wyo. 1986) (crime punishable by jail term, regardless of length, was serious crime for which a
jury trial is required under Wyoming Constitution).
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
HON. MICHAEL WETHERELL

DECEMBER 7, 2007

COURT MINUTES
THE STATE OF IDAHO,
Plaintiff,
Case No. CR-2007-2171

vs.
PETER L. TOYNE,
Defendant.
APPEARANCES:
Kristina Schindele
Prosecuting Attorney

Counsel for Plaintiff

Terry Ratliff
Public Defender

Counsel for Defendant

Time and date set for JURY TRIAL, defendant present,
bond set in the amount o~~S,.LW.lD
.
CD No. D14-07
9:14

in custody,

9:14 to 10:42

Call of case.
Court advised parties that the jury had been predrawn
and of the reasons that some of the jurors had been
excused prior to Court.
Both counsel are prepared to proceed.
Mr. Ratliff
matters.

advises

that

there

Response by the Court.
Statement made by Mr. Ratliff.
9:19

Response by the Court.

COURT MINUTES - DECEMBER 7, 2007
Page - 1
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are

some

preliminary

Statement
Limine.

made

by Mr.

Ratliff

regarding

a

Motion

in

Response by the Court regarding making the record on
the Motion in Limine later after the verdict is read.
Statement
made
by
Ms.
Schindele
regarding
Mr.
Dingledine will be present at the prosecuting table.
Statement made by Mr. Ratliff regarding Ms. Toyne.
Counsel advised they had no objection to the pre-trial
instructions.
Ms. Schindele had no further instructions.
The Court advises counsel that it has received a letter
from juror #21 Tarrant Bradley O'Dell requesting to be
excused.
Counsel has no objection to juror #21 to be excused for
today.
9:32

Jury panel present.
Court advised the jury of the case/procedure.
Roll
call waive.
Court advised the jury panel of procedure,
introduction of parties.
Pre-voir dire instruction
read.
Counsel had no challenges to the panel at this time.

9:40

Jury panel sworn for voir dire examination.

9:40

Voir dire by Court.

10:04

Ms. Schindele voir dire jury panel.

10:16

Ms. Schindele pass panel for cause.

10:16

Mr. Ratliff voir dire jury panel.

10:23

The jury panel excused and admonished.
Mr. Ratliff moves for a mistrial due to the response by
juror #272 David Lee Kellerman.
Statement made by Ms. Schindele.

COURT MINUTES - DECEMBER 7, 2007
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Response by Mr. Ratliff.
Response by the Court.
The Court will grant the motion for a mistrial.
Statement made by Mr. Ratliff.
Response made by the Court.
The Court feels it is appropriate for the mistrial.
The Court reset this for PRETRIAL December 18, 2007 at
10:00 o'clock a.m. and JURy TRIAL January 8, 2008 at
9:00 o'clock a.m. to put on as first set on that day.
Mr. Ratliff hands the Motion in Limine to the Court and
counsel.
10:34

Jury panel present and in their proper places.
The Court addresses the
jury
custody status of the defendant.

10:38

panel

regarding

the

Jury panel is excused.
Nothing further from counsel.
The Court addresses counsel regarding the issue of the
absence of a test addressed to the jury panel.
Statement made by Mr. Ratliff.
Response by the Court.
Recess.
Defendant remained in the custody of the sheriff.
10:42 adjourned.

MARSA GRIMMETT
Clerk of the District Court

Reporter: N. Omsberg
Clerk: K. Johnson
Reporter's Est. $

B;V~~-e uty Clerk
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

2~a7 Gee, 3
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER L. TOYNE,
Defendant.

)
)
)

Case No. CR-2007-2171

)
)
)
)

ORDER GOVERNING FURTHER
CRIMINAL PROCEEDINGS AND
NOTICE OF TRIAL SETTING

••

•

.' . . . . .,

AM 8: 52
\

J j

II ::.....

i

CLERK OF THE-CDUn f

OEPUTY~(' {~ .-~.

~~) -

)
)
)

IT IS HEREBY ORDERED as follows:
(1)

All discovery shall be completed no later than 2 weeks prior to the trial date in this matter.

(2)

All parties will comply with the requirements of Rule 16, I.C.R., and use good faith and
reasonable diligence in making timely compliance with all discovery, or otherwise request the
Court, in writing, for an extension or file a formal objection to discovery on or before the
discovery date set in this Order;

(3)

Defendant is hereby Ordered to file all pretrial motions governed by Rule 12 of the Idaho
Criminal Rules no later than 14 days prior to the pretrial conference or otherwise show good
cause, upon formal motion, why such time limits should be enlarged. All such motions must be
brought on for hearing within fourteen (14) days after filing or forty-eight (48) hours before trial,
whichever is earlier. Any motion filed but not timely noticed for hearing shall be deemed
withdrawn. All motions in limine shall be in writing and filed no later than ten (10) days prior to
the trial date.

(4)

Counsel for each party shall deliver a written list of prospective witnesses and proposed exhibits
to the court and counsel for all other parties no later than five (5) days prior to trial.

(5)

Pursuant to Rule 30(a), I.C.R., each party is directed to file written requests for jury instructions
no later than five (5) days prior to the trial date.

(6)

A pretrial conference will be held on, Tuesday the 18th day of December. 2007 at 10:00 a.m.

(7)

A jury trial will be held on, Tuesday the 8th day of January. 2008 at 9:00 a.m.

(8)

Jurors names will be drawn at random by the Clerk on the Friday before the trial. If Counsel
intends to observe the drawing, they must advise the clerk before that date.

(9)

Unless otherwise specified no trial proceedings will take place on Thursday, due to criminal
arraignments in Ada County.

I1!)

(
Notice is hereby given, pursuant to Idaho Rules of Civil Procedure 40(d}(1 )(G), that an alternate judge

may be assigned to preside over the trial of this case. The following is a list of potential alternate judges:
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Phillip M. Becker
G.D. Carey
Dennis Goff
Daniel C. Hurlbutt, Jr.
James Judd
Duff McKee
Daniel Meehl
George R. Reinhardt, III
Ronald Schilling
W.H. Woodland

Unless a party has previously exercised their right to disqualification without cause under Rule
40(d)(1), each party shall have the right to file one (1) motion for disqualification without cause as to any
alternate judge not later than ten (10) days after service of this notice.
DATED this 12th day of December, 2007.

CERTIFICATE OF MAILING
I hereby certify that on this 12th day of December, 2007, I mailed (served) a true and correct copy of the within
instrument to:
Kristina M. Schindele
PROSECUTING ATTORNEY
Interdepartmental mail
Terry Ratliff
ATTORNEY FOR DEFENDANT
Interdepartmental mail
Jury Clerk
Interdepartmental mail
MARSA GRIMMETT
Clerk of the District Court

.

BY:'

\

0~C,erk --
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IN THE DISTRICT COURT OF THE FOL~TH JL"T>ICIAL DISTRlCT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF EL~EC
.
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CLERK ~~ ~\rCOURT
ST ATE OF IDAHO,

Plaintiff,

vs.
PETER LEIGH TOYNE,

Defendant.

OEPUTyrrr

)
)
)
)
)
)

Case No. CR-2007-2171

)
)
)
)
)
)
)
)

RESPONSE RE:
DEFENDANT'S NOTICE
OF AUTHORITIES ON
MOTIONS IN LIMINE

I

The court is in receipt of a "notice of authorities on motions in limine," submitted
on behalf of the defendant herein. In this notice, the defel1dant asserts that "the Idaho
Supreme Court and Court of Appeals have repeatedly stated that Motions in Limine
should not be tiled, heard, or argued prior to the Court hearing the evidence on the same,
or the snbjcct being offered into evidence at the trial ofthe1matter." This is not a correct
statement of the law in Idaho.
The Idaho Supreme Court has stated that "motions in limine seeking advance
rulings on the admissibility of evidence are fraught with problems because they are
llecessalily based upon an alleged set of facts rather than the actual testimony which 'the
trial court would have before it at trial in order to make its ruling." State v. Young, 133
Idaho 177,983 P.2d 831, 833 (1999) (citations omitted). However, it has also been held
that

"Wt is within

the discretion of the lrial court to rule on a motion in limine prior to

trial or to withhold a decision on the motion until the evidertce is offered at trial." State v.
Dopp. 129 Idaho 597, 930 P.2d 1039, 1045 (Ct. App. 1996) (emphasis added).
ResponscR e: Defendant' sNoticeOiAuthoriliesQnMotionslnLimine)

-~

....

-- ...... ...,-

----""-,,-
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There is no Idaho case, of which the court is aware, that requires motions in
limine to be filed and decided by the trial court at the time of trial. Such a rule, if it
existed, would of necessity cause the trial to be delayed due to the time required for the
issue or issues to be fully briefed and addressed. The better course, and the course this
court will adopt, is for all motions in limine to be filed at least fourteen (14) days before
trial so that the court and the parties can be apprised of the potential issue or issues prior
to trial, so the parties can brief the issue or issues, and so that the court can determine
(exercising its discretion) whether the motion should be decided prior to trial or after the
trial has commenced and evidence heard.

The court recognizes that there may be

circumstances that would prevent a party from filing a motion in limine prior to trial and
exceptions call be made for this.

However, this will obviously not be the typical

sitllation.
This court refuses to construe the Idaho Rules of Criminal Procedure or the Idaho
Rules of Evidence or decisions of the Idaho Court of Appeals or the Supreme Court of
the State ofIdaho in such as way as to enshrine a rule ofutria! by ambush," as to motions

ill limine, which this court believes would be at odds with the entire concept of modem
criminal rules of procedure and evidence and the rulings of the Idaho appellate courts.

In short, while this court may not decide a motion in limine until the time of trial,

it will not adopt the defendant's argument that he has no obligation to file such a motion
until the day of trial.
SO DATED THIS !£daY of December 2007,

ResponscRe:Defendant'sNoticeOfAuthoriticsOl1J\-fotionsInLiminc2

1"

(

CLERK'S CERTIFICATE OF MAILING

I certify that a true and correct copy of the foregoing document was sent to the following:

Kristina Schindele
Prosecuting Attorney
Interdepartmental Mail
Terry Ratliff
Public Defender
Interdepartmental Mail
Dated this 14th of December, 2007.

MARSA GRIMMETT
Clerk of the District Court

Byr\~,---,-,-=--+~~\_. -"
De~
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

HONORABLE MICHAEL E. WETHERELL

DECEMBER 18, 2007

COURT MINUTES
THE STATE OF IDAHO!

)
)
)

Plaintiff!

Case No. CR-2007-2171

)
)

VS.

DUI

)

PETER L. TOYNE,

)
)
)

Defendant.

)

--~==--~~-------------------)
APPEARANCES:
Lee Fisher
Deputy Prosecuting Attorney

Counsel for State

Terry Ratliff
Public Defender

Counsel for Defendant

CD No. D15-07
10:46 a.m.

10:46 to 10:59

Call of case.

Time and date set for MOTION IN LIMINE/PRETRIAL CONFERENCE,
defendant present, in custody! bond set at $25,000.00.
The Court reviews the file.
The Court
Limine.

addresses

that

this

is

the

time

for

the

Motion

in

All parties have advised that they are ready to proceed.
Statement made by Mr. Ratliff requesting that this be amended to a
misdemeanor charge.
Statement
valid.

made

by

Ms.

Schindele

regarding

COURT MINUTES - DECEMBER 18, 2007
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the

convictions

are

Mr. Crawford advises that he will rest with his argument.
The Court advises that it will deny the Motion in Limine.
All parties are prepared for trial.
Mr. Ratliff advises that this was supposed to be first set on the
calendar for January 8
2008 and that Dachlet should be for
January 9th and 11 th and Gehlhausen should be in February or
March.
I

Statement made by Ms. Schindele advising that she has no objection
to this being set for jury trial on January 8 2008.
She also
advises that this will be a 1 day trial.
I

Statement made by Mr.
juror Mr. Kellerman.

Ratliff regarding the

interview with the

Response by the Court.
Statement made by Mr. Ratliff.
The defendant remained in the custody of the sheriff.
10:59 a.m.

End.

.MARSA GRIMMETT
Clerk of the District Court

BY~--uty Clerk
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Page - 2

Reporter: N. Omsberg
Clerk: K. Johnson
Reporter's Est. $
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16: 55

FROM

IFF LAL.! OFF ICES

TO

ELMORE COURT

,
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'

TERRY s. RATLIFF
RATLIFF LAW OFFICES, CRTD.
290 South Second East
Mountain Home, ID 83647
Te1ephone: (208) 587..()9()()

:

_
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Facsimile: (208) 587--6940
ISB: 3598
Attorney for Defendant

IN mE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATIt OF IDAHO IN AND FOR THE COUNTY OF ELMORE

TIlE STATE OF IDAHO,

)
)

PJaintiff,

PETER. LEIGH TOYNE,

Defendant.

)
)
)
)

C..a~

No. (',R.-2007-2171

CLAKJ..tl(;ATlON UN CUURT'S

PROPOSED JURy INSTRUCTION

)

)
)
)

The defendant, by and through his attorney of recordt Teny S. Ratliff of Ratliff Law
Offices. Cbtd., hereby submits the following:

The Court has indicated that it is going to submit a Jury Instruction on Peter's; refu.u1 to
take a BAC based on State v. Tate, 122 Idaho 366, 834 P.2d 883 (Ct. App. 1992). While a
•Shepard's' review of the case indicates that such is still good lawt Counsel believes such

instruction should also be clarified with the recent pronouncement by the Court of Appeals in
State v. Buell, 2008 Ida.. App. LEXlS 1 J;

1

A copy of the decision is attached.
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It must be acknowledged, of course, that an individual who has been instructed by a police
officer to perform field sobriety tests bas the power to prevent the tests by refusing to
cooperate, but that power does not equate to a constitutional right to refuse. The Idaho
Supreme Court explored this dichotomy between a right to refuse and the power to prevent in
a related context in State v. Woolery, //6 Idaho 368, 775 P.2d 1210 (1989), where a blood

sample, to be tested for alcohol concentration, was taken without consent from a driver
injured in an automobile accident The Court considered the application of Idaho's implied
consent law, Le. § 18-8002, which provides that anyone who [*7] drives in this state is
deemed to have given consent to an evidentiary test of breath, blood or urine for intoxicants,
but which also provides certain consequences for a drivers refusal to submit to the test. The
Court observed: "'Consent' describes a legal act; 'refusal' describes a physical reality. By
implying consent, the statute removes the right of a licensed driver to lawfully refuse, but it
cannot remove his or her physical power to refuse." Woolery, J16ldoJro at .372, 775 P.2d at
1114 (quoting Slate v. Newlon, 636 P.2d 393, 397 (Or. 1981)).

The case before us involves no statutory implied consent like that applied in Woolery., but it
does involve a separate exception to the warrant requirement established in Ferreira, which
allows an officer to conduct field sobriety tests on reasonable suspicion. LUre the driver in
Woolety, Buell had DO right recognized in law to refuse the tests, and his mere retention of
physical power to prevent the testing does not mean that his consent, in a legal sense, was
necessary for lawful administration of the tests. In accord, see McCormick v. Municipality of
Anchorage, 999 P.2d 155, 159-62 (Alaska Ct. App. 2000) (stating in dicta that because (·8]
there is no constitutional right to refuse consent to field sobriety tests requested by an officer
with reasonable !Jl.lSPicion, evidence of the refusal of consent was admissible at the driver's
trial); State ex rel Verburg v. Jones, 121 P..3d 1283. 12850.86 (Ariz. Ct. App. 2005) (holding
same).

Buell at 6-7.
The danger in the proposed instruction to be given by the Cowt is that the Jury may equate a
Defendant'S lack of a constitutional right to refuse the BAC with a criminal violation in and of

itself: and as suc~ convict him for the refusal. and not the underlying prosecution. This would be
improper and not the law of the case.

The defense is urging this Court to include the following language from BueU, that quotes
Woolery. "'Consent' describes a legal act; 'refusal' describes a physical reality. By implying
consent, the statute removes Ult: right uf a licensed driver to lawfully refuse, but it cannot remove

his or her physical power to refuse."
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Oral argument is requested.

/'P

DATED This*'_ day of January 2008.
RATLIFF LAW OFFlCES, Chtd.

ay-Z
= .,.6~
TERRY S~, of the
.
Attorney for Defendant

CERTDnCATEOFSERVlCE

-.£:..~

I HEREBY CERTIFY That I have on this
day of January 2008, served a copy of the
within and foregoing CLARIFICATION ON COURT'S PROPOSED JURy INSTRUCTION

to:
.ICristina M Schirdele

Elmore County Prosecuting Attorney
190 South 4th East
P.O. BoxW7

Mountain Home, Idaho 83647

By:

_ _ Hand Delivery

_ _ Federal Express
Certified Mail

_.._::.__ U.S. Mail
X

Facsimile Transmission

Fax No. (208) 587-2147
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STATE OF IDABO~ Plaintiff..Respondent, v. VAL J. BUELL, DefendaIlt-AppelJant.

Docket No. 33435, 2008 Opinion No. 1
COURT OF APPEALS OF IDAHO

2008 Ida. App. LEXIS 1

January3,2008,FUed
NOTICE:

OPINION

PURSUANT TO RULE 118 OF THE
IDAHO APPELLATE RULES, TIllS DECI-

SION IS NOT FINAL UNTIL EXPIRATION
OF THE 21 DAY PETITION FOR REHEAR-

INGPERIOD.
PRIOR HlS'I'OttY: (*lJ
Appeal from the District Court of the First
Judicial District. State of Idaho. Kootenai
County. Hon. John P. Luster, District Judge.

DIsPOsmON;

Order denying motion 1.0

suppress evidence, affinned.
COUNSEL: Molly 1. Huskey, State Appellate
Public Defender; Shannon N. Romero, Deputy
Appellate Public Defender.

Boise~

for appel-

lant. Shannon N. Romero argued.
Hon. Lawrence G. Wasden, Attorney General;
Kenneth K. Jorgense~ Deputy Attorney General. Boise. fur relqXlndent. Kenneth K. Jorgensen argued.

JUDGES: LANSlNG" Judge. Chief Judge
GUTIERREZ and Judge PERRY CONCUR.

OPINION BY: LANSING

LANSING. Judge
This appeal challenges an order denying
Val J. Buell's motion to suppress evidence of
his pertormance of field sobriety tests. According to Buell, the evidence should be suppressed
hecau."Ie hi!/! consent to perform the tests was
coerced. We a.ffum.
L

FACllJAL
GROUND

&

PROCEDURAL

BACK-

A Coeur d'Alene police officer was in the
parkjng lot of a bar when he observed Buell
drive in, parle, and lose his footing in attempt..
ing to exit his vehic1e. The officer spoke to
Buell, who admitted to consuming alcohol. The
officer decided to detain BueU to investigate
whether he had been driving under the intIuence. The officer asked Buell to perform field
sobriety [*21 tests. but Buell hesitated to do go
and began to protest. During further discussions, the officer informed Buell, rtyoutre required by law to do th~" Buell said that he
did not want to, and then turned his back to the
officer, placing his hands behind his back in
apparent anticipation of being handcuffed and
arrested. The officer touched Buell's back to

I'JQ
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encourage him to face the officer, and Buell
turned back around. The officer said, "Let's do
these, okay." Buell responded, "Okay" and per-

formed the tests, which he failed. Buell was
then arrested for driving under the influence,
Idaho Code §§ I8~8004(l)(a), -8005(7).
BuelJ moved to suppress evidence of his
perfonnance on the field sobriety tests, claiming Fourth Amendment violations by the officer. Buell contended that the officer misrepre"
sented the law in telling Buell that he was required by law to perform the tests and this misrepresentation, in conjunction with the officer's

touching of Buell, coerced Buell's consent to
perform the tests. Buell further asserted, in the
alternative, that the officer's misstatement of
law and act of touching Buell's person transformed the investigative detention into a de

facto arrest, which was [·3] not supported by
probable cause.
The district com denied the motion, hold..
ing that to the extent that consent was at issue,
th~

372 (1993); Coolidge v. New Hampshire, 403
Us. 443 (1971); Katz v. United States, 389
u.s. 347 (1967); State v. W~'er, 127 Idaho

288, 290, 900 P.2d /96, 198 (1995). Two such
warrant exceptions must be considered here.
The first, which Buell assumes to be applicable,
permits [*4) police to conduct warrantless
~.arche~

with the voluntary C'.onsent of the indi..

vidual. SchnecldQth v. Bustamonte, 412 Us.
218, 219 (1973); Slate v. Hansen, 138 Idaho
791, 796, 69 P.3d 1052, J()57 (2003). lbe sec-

ond exception implicated here applies when
there is an investigative detention based upon
reasonable suspicion of criminal activity. Terry
v. Ohio. 392 u.s. J (1968). An investigative
detention must be justified by lU'tieula.ble fa.cts

raising reasonable suspicion that the individual
has been or is about to be engaged in criminal
conduct. Id at 22; State v. Zuniga, I43 Idaho
43 I, 434, 146 P.3d 697, 700 (Ct. App_ 2006).
The detention of an individual who is reasonably suspected of driving under the influence of
intoxicants constitutes such a pennissible war-

ev ld~n~ did llut shuw (hal Buell's ~1'fu.tm
ance of the tests was coerced. The district court

rantless detention.

further held that Buell's assertion of a de facto
arrest was not supported by the facts and that
the officer's alleged mistake of law did not war-

tion fur investigation. ufDUI

rant suppression. Buell thereafter entered a.

conditional guilty plea, reserving the right to
appeal the denial of his motion.

n.
ANALYSIS
A. Buell's Consent to Perform tile Field So-briety Tests Was Not Required
The Fourth Amendment to the United States

Constitution prohibits the unreasonable
searches or seizures of persons or property. A
search or seizure conducted without a warrant
issued on probable cause is preswnptively unrensonable unless i1 fulls within one of the established exceptions to the warrant requirement MinnI!sota v. Dicbrson, 508 u.s. 366,

Buell acknowledges that his initial deten..
WWi

bw$t:U. Ull rea-

sonable suspicion and therefore was permissi..
ble. He contends. however, that his consent to
perform the field sobriety tests was coerced,
and therefore evidence of the tests must be ex·
eluded as fruit of a Fourth Amendment violation. We conclude that Buell's coercion argument is irrelevant because constitutional standards did [*5) not require his voluntary consent to the field sobriety tests in this circumstance.

In State v. Ferreira, 133 Idaho 474, 480,
988 P.2d 700. 706 (Ct. App. 1999). we consid·
ered whether the administration of field sobriety tests to a motorist was permissible on the
basis of rea.sonable sW5picion of DUI. Balanc..

ing the individual's privacy interest against the
state's interest in conducting the tests, we concl~ed ~ ~e state's legitimate interest in pr0tecting its CIttzens from life·threatening danger
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caused by d.nmk drivers outweighed the minimal intrusion into the driver's privacy. We

or urine for intoxicants, but which also provides certain consequences for a driver's refusal

therefore held that field sobriety tests, although

to submit to the test. The Court observed:

searches, are a reasonable and permissible

'''Consentl describes a legal act; 'refusal' describes a physieal reality. By implying consent,
the statute removes the right of a licensed
driver to lawfully refuse, but it cannot remove
his or her pbysical power to retu.lIle." W()()iery,
116 Idaho at 372, 775 P.2d at 1214 (quoting
State v. Newton, 636 P.2d 393, 397 (Or.

component of an investigation where the officer has detained the individual on reasonabJe
suspicion of DU1. Id at 479~81, 988 P.2d at
70S~07.

In light of our Ferreira decision, BueJlIs ar·
gument that bis "consent" to the field sobriety
tests was involuntary is simply immaterial for
if, as Buell concedes, the officer reasonably
suspected OUI, then the officer needed no con
sent from Buell in order to admjnister the tests.

Fourth Amendment sta.ndards do not require
both reasonable suspicion and consent Rather,
field (*6] sobriety tests may be analogized to a
WaITantles9 pAt-down SE'.arch of an individual

for weapons, conducted during an investigative
detention. Such a pat-down may be performed
without consent upon reasonable suspicion that
the person is armed and presently dangerous.
Terry, 392 u.s. 1; State 'V. Henage. 143 Idaho
655, 660, 152 P.3d 16. 21 (2007). Likewise,
field sobriety tests may be conducted without
consent during an otherw:i.se pennissible detention, where they are justified by reasonable
suspicion of DUl.
It must be acknowledged, of course, that an
individual who bas been instructed by a police
officer to perform field sobriety tests has the
power to prevent the tests by refusing to coop~
erate. but that power does not equate to a constitutional right to refuse. The Idaho Supreme
Court explored this dichotomy between a right
to reCuae and

tJ~

puwc::r to pIX'VCDt in ~ reblted

context in State v. WOQlery, lJ61daho 368, 775
P.2d 1210 (1989), where a blood sample, to be
tested for alcohol concentration, was taken
without consent from a driver ugured in an

1981)).

The case befure us involves no statutory
itnplied

<lOnsent

like that applied in Woolery.,

but it does involve a separate exception to the
warrant requirement established in Ferreira,
which allows an officer to conduct field sobriety tests oD reasonable suspicion. Like the
driver in Woolery. Buell had no right recog-

nized in law to refuse the tests, and his mere
retention of physical power to prevent the test..
ing does not mean that his consent, in a legal
sense, was ne<:essary for lawful administration
of the tests. In accQrd.. see McCormick 'V. Municipality 0/ Anchorage. 999 P.2d 155, 159-62
(A/ask/J Ct. App. 2000) (stating in dicta that because [*8] there is no constitutional ri~t to
refuse consent to field sobriety tests requested
by an officer with. reasonable suspicion, evidence of the refusal of consent was admissible
at the driver's trial); State ex reI Verbwg v.
J11 P.Jd 1283, 128586 (Ariz. Ct. App.
2005) (holding same). Consequently. mere in·

JOI'l41$,

voluntariness in Buell's performance of the
tests demonstrates no Fourth Amendment violation.

B. The luvestigative Detention Was not
Traasfonned into a De Fado Arrest
Buell next argues that the circumstances of
the encoWlter transformed what began as an

automobile accident. The Court (lonsidered the

investigative dctention, which requires only

application of Idaho's implied consent Jaw, l C.
§ /8-8002, which provides that anyone who
[-7J drives in this state is deemed to .have given
consent to an evidentiary test of brea~ blood

reasonable suspicion of criminal activity~ into a
de facto atTeSt, which requires probable cause.
See generally United States v. Sokolow, 490
u.s. 1, 7 (1989); State v. Gallegos, 120ldiJho

131
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894, 896, 821 P.2d 949, 951 (1991). Buell reasons that because probable cause for his arrest
for driving under the influence did not exist
before the field sobriety tests were conducted,
the tests occurred during an unlawful arrest and
should have been suppressed.

There is no bright line rule to detennine
whe~c I:W inv~ugmive

Uelc::uuonlus::; twol"al

into a de facto arrest Instead, I'common sense
[*91 and ordinary human experience must govern over rigid criteria. " State v. But~ 131 Idaho
793, 796, 964 P.2d 660, 663 (1998). "The factors to be considered in distinguishing on investigative stop from a de facto arrest include the
seriousness of the crime, the location of the en-

counter, the length of the detention, the reasonableness of the officer's display of force, and
the conduct of the. suspect as the encountC'l' unfolds." Ferreira, 133 Idaho at 480, 988 P.2d at
706; State v. Martinez, 129 Idaho 426, 431,925
P.2d 1125, 1130 (Ct. App. 199(j). In Ferreira,
we conttasted the nature of the roadside field
sobriety tests with circumstances that would
constitute a de facto arrest, and by application
of the above factors we concluded that only the
le~ 5tandard of reasonable :su.,pieion is required. Ferreira, 133 Idaho at 480-81, 988
p'.2d at 706-07. Buell argues, however, that the
Clrcwnstances of his detention take his case
outside of this general rule. According to Buell,
the officer's alleged misstatement of law (that

Buell was required by law to participate in field
sobriety tests) and the officer's physical touching of Buell changed the nature of the encounter because the officer's display [·10) of force
and authority were extreme.

We are not persuaded. In Fe"eira we
POinted out that field sobriety tests are a reasonable part of the process to investigate suspected DUI and are the least intrusive means
reasonably available in (l short timefram.e to
confirm or dispel the officers suspicion. Id at
48()..83, 988 P.2d at 706-09. The officer's mere
touching ot' .HueU's person was innocuous. As
revealed by a videotape of the incident, the of~

fieer lightly touched Buell on his back to encourage him to turn aro~ face the officer and
perform the tests, which Buell did. Even the
use of handcuffs does not ipso facto. transform

an investigatory detention into an arrest, State
v. Frank, 133 idaho 364, 368, 986 P.2d 1030,
1034 (Ct. App. 1999), SO the limited physical
contact here plainly did not do M. And even if
the officer's representation that the law required
Buell to perfonn the tests slightly misstated the
ww, it did not l:1Illount to such a show of force

or misconduct as to convert the encounter into
an arrest. Whether the statement even constitutes a misrepresentation of law is subject to
debate. Although Idaho law prescribes no civil
or criminal penalties for a suspect's refusal

(*UI to perfonn field sobriety tests similar to
the civil sanctions for refusal of alcohol con..
centmtion testing, see l C §§ 18-8002, -8002A,
our decision in Ferreira established that Buell
had no legally recogni:zed right to refuse the
tests. His capacity to foil the testing was one of
physical power, not legal right, and the officer
was justified in insuuCling Buell to perform the
tests. AccordinglYt we hold that neither this
statement by the officer to Buell~ .nor the officer's touching of Buell's back, nor the two in
combination, tra.nsf'ormed the investigative detention into a de facto arrest..
C. The Offieer's Alleged Mistake of Law Did
Dot Render Buell's Detention Per Se Un.rea..
80D.bl~

Lastly, Huell argues that the officer's al...
leged mistake of law rendered his detention per
~ untea.~ahle. .Ruell relies on State v.
McCarthy, 133 Idaho 119, 982 P.2d 954 (Ct.
App. 1999), where the officer's mistake of law
as to rbe posted speed Hmit caused the officer
to stop the defendant's vehicle. He also cites
numerous decisions from other jurisdictions
holding that a mistake of law that forms the ba~
sis for a stop renders the ensuing detention unreasonable. All of these authorities arc inapp0site, however, (*12) because the officer's alleged mistake of law in this case did not cause

, i?
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Buell's detention. Before the alleged misstatement was made, Buell had already been de~
tained on reasonable suspicion of driving under

the influence. Thus, this component. of Buell's
argument has no logical merit

m.

CONCLUSION
The district court's order denying the motion to suppress evidence is affirmed.
Chief Judge GUTIERREZ and Judge

PERRY CONCUR.

1 '~1
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

HON. MICHAEL WETHERELL

JANUARY 8, 2008

COURT MINUTES
THE STATE OF IDAHO,

)
)
)

Plaintiff,

)

vs.

)

PETER L. TOYNE,

)
)

Case No. CR-2007-2171

)

Defendant.

)

~==~~~~-----------------)
APPEARANCES:
Kristina Schindele
Prosecuting Attorney

Counsel for Plaintiff

Terry Ratliff
Public Defender

Counsel for Defendant

Time and date set for JURY TRIAL, defendant present,
bond set in the amount of $25,000.00.
CD No. D02-08

9:16

9:16
11:26
12:21
1:37
3:20
4:02
6:08
7:03
7:10
7:39

in custody,

to 11:14
to 12:12
to 12:26
to 3:10
to 3:54
to 4:38
to 6:33
to 7:05
to 7:25
to 7:49

Call of case.
Clerk made copies of the jury instructions.

9:27

Statement
made
instruction #14.

by

Mr.

COURT MINUTES - JANUARY 8, 2008
Page - 1

1:15

Ratliff

regarding

jury

Statement
made
instruction #14.

by

Ms.

Schindele

jury

regarding

Response by the Court.
The Court believes that jury instruction #14 is very
clear for the jury.
The Court will deny the request
and will give jury instruction #14 as imposed.
Statement
made
by
Mr.
Ratliff
regarding
jury
instruction #21 and #22.
Ms. Schindele had no objection to jury instruction #21
and #22
Response by the Court.
Statement made by Mr. Ratliff regarding the information
that was given today.
Mr. Ratliff requests that the jury clerk come in and
explain how the extra 3 jurors were put on the record.
Ms. Pendleton sworn and examined how the 3 extra jurors
were put on the list.
Direct examination by Mr. Ratliff.
Ms. Pendleton excused.
Statement made by Mr. Ratliff.
Response by the Court.
Mr. Ratliff
proceed.
The Court
#60.

will

not waive

the

advises

counsel

about

record but
juror

#58

agrees
and

to

juror

Ms. Schindele had no objection to adding juror #60.
Mr. Ratliff had no objection to adding juror #60.
Mr. Ratliff had no objection other than the 3
added #139, #112, and #39 to the jury panel.

jurors

Court advised parties that the jury had been predrawn
and of the reasons that some of the jurors had been
excused prior to Court.

COURT MINUTES - JANUARY 8, 2008
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Counsel advised they had no objection to the pre-trial
instructions.
The Court advises that the 3 jurors that were added
will be excused.
Statement made by Mr. Ratliff regarding the 3 jurors.
Response by the Court.
Statement made by Mr. Ratliff.
Response by the Court the 3 jurors will remain on the
jury list but will be placed last in the list.
Ms. Schindele had no further instructions.
9:46

Jury panel present and in their proper places.

9:46

Counsel had no challenges to the panel at this time.

9:46

Court advised the jury of the case/procedure.
Roll
call
waived.
Court
advised
the
jury panel
of
procedure,
introduction of parties.
Pre-voir dire
instruction read.

9:55

Jury panel sworn for voir dire examination.

9:55

Voir dire by Court.

10:40

Ms. Schindele voir dire jury panel.

11:08

Ms. Schindele pass panel for cause.

11:08

Jury panel excused and admonished to the jury room.
Statement
made
instruction #11.

by

Mr.

Response by the Court.
Ratliff's refusal.
Statement made
his voir dire.
11:14

by Mr.

Ratliff
The

Ratliff

Recess.

COURT MINUTES - JANUARY 8, 2008
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7

Court

regarding
will

regarding

jury

deny

questions

Mr.
of

11:26

Back on record.
Statement made by Mr. Ratliff.
Response by the Court.

11:30

Jury panel present and in their proper places.
The Court advises counsel that the jury
present and in their proper places as of now.

11:30

Mr. Ratliff voir dire jury panel.

11:57

Mr. Ratliff pass panel for cause.
State's peremptory challenges were:
#62
#39
#4
#133
5. #45
6. #94
7. #109
8. #34
9. #83
10.#139
11.#171

1.
2.
3.
4.

Gerald E. Gillespie
Oral L. Bolton
Nathanael B. Winchell
Terry Jay Likens
Craig Wayne Reich
Roscendo Flores Lopez
Douglas H. Johnson
Randall Ray Kessel
Eugene Mona Lee
Denise Sandburg
Gerald Trader

Defendant's peremptory challenges were:
James Gary Gilbert
Tresa C. Peterman
Doreen R. Carbaugh
#44
#112 Cheryl Ann Buhr
#82 Sharon L. Styker
#37 Patricia Montgomery
7. #60 Pimjai G. Weeks
8. #92 Cynthia D. Taverne
9. #117 Jeannine M. Nelson
10.#61 Carl M Val lard
11.#107 Gail Standring
1. #3
#51

2.
3.
4.
5.
6.

12:12

Court advised counsel of panel to try case.

12: 12

Counsel agree as read.
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panel

is

Panel seated to try case.
1. #110 Gerard Ernest Dejohn
2. #47 Michael Dean Bradbury
3. #100 Stephen Alan Tucker
4. #125 Rosemary Rowett Ash
5. #50 Heather Samantha Rosen
6. #12 Linda Lou Huffman
7. #41 Terry Ann Knox
8. #106 Scott J. Rasmussen
9. #68 Neil Adrian Johnson
10.#96 Robert Edward Ruth
11.#167 Betty Marie Roland
12.#77 Todd Richard Waite
13.#42 David L. Ash
12:12

Balance of panel excused.

12: 12

Counsel accept panel as impaneled.

12: 12

Recess.

12:21

Back on record.
The Court advises that the jury panel will be sworn in
after the lunch hour and the voir dire will continue at
that time.

12:24

Jury panel present and in their proper places.
The Court addresses the jury panel
sworn in after the lunch hour.

that

they will be

12:26

The jury panel excused and admonished.

12:26

Recess.

1:37

Back on record.

1:38

Jury panel present and in their proper places.

1:39

Jury panel sworn to try case.

1:39

Pre-trial instructions read by Court.

1:41

Clerk read Information and advised jury of defendant's
plea of not guilty.
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1:43

Pre-trial instructions continued.

1:53

Opening statement by Ms. Schindele.

1:56

Opening statement by Mr. Ratliff.

1:58

Ms. Schindele calls Greg Genz.

1:58

Greg Genz sworn and testifies.

1:59

Direct examination by Ms. Schindele.
Witness's report provided to counsel and is handed to
the witness.

2:04

Direct examination continued by Ms. Schindele.
State's Exhibit 1 marked,
provided to the witness.

2:06

Ms. Schindele
Exhibit 1.

moves

for

handed
the

to

counsel,

admittance

and

of

State's

admits

State's

Objection by Mr. Ratliff.
2:06

The Court overruled the
Exhibit #1.

objection and

Direct examination continued by Ms. Schindele.
2:13

Objection by Mr. Ratliff.
Sustained.

2:13

Direct examination continued by Ms. Schindele.

2:29

State's Exhibit 2 marked,
provided to the witness.

shown

to

counsel,

and

Direct examination continued by Ms. Schindele.
2:30

Ms. Schindele
Exhibit 2.

moves

for

the

admittance

No objection by Mr. Ratliff.
Without objection State's Exhibit 2 admitted.
2:31

Cross examination by Mr. Ratliff.
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of

State's

(
The witness is in the well facing
Schindele is in the well to observe.
the jury panel the "walk and turn./I

the jury.
Ms.
Mr. Genz shows

2:59

Cross examination continued by Mr. Ratliff.

3:09

Jury panel excused and admonished to the jury room.

3:10

Recess.

3:20

Recall of case.

3:21

Jury panel present and in their proper places.
Counsel stipulates that the
in their proper places.

3:22

jury panel

is present and

Cross examination continued by Mr. Ratliff.
Probable Cause Affidavit shown to counsel and provided
to the witness.

3:22

Cross examination continued by Mr. Ratliff.

3:27

Re-Direct examination by Ms. Schindele.
Objection by Mr. Ratliff.
Statement made by Ms. Schindele.
Statement made by Mr. Ratliff.
The Court advises that it will allow the question.

3:28

Re-direct examination continued by Ms. Schindele.
Objection by Mr. Ratliff.
The Court sustained the question and
counsel needs to rephrase the question.

3:30

advises

Re-direct examination continued by Ms. Schindele.
Objection by Mr.
question.

Ratliff.

Mr.

Ratliff withdraws

Re-direct examination continued by Ms. Schindele.
3:33

that

Re-cross examination by Mr. Ratliff.

COURT MINUTES - JANUARY 8, 2008
Page - 7

1 Ii 1

the

The witness steps down.
Ms. Schindele requests that Mr. Genz remains so he may
be recalled to the witness stand.
Ms. Schindele calls Paul Catalino.
Paul Catalino sworn and testifies.
3:37

Direct examination by Ms. Schindele.
Objection made by Mr. Ratliff.
Statement made by Ms. Schindele.
The Court will allow the question.

3:40

Re-direct examination continued by Ms. Schindele.

3:41

Cross examination by Mr. Ratliff.
Mr. Ratliff will request the answer as unresponsive and
request that it be stricken.
The Court advises the jury that they are to disregard
the answer.

3:46

Re-direct examination by Ms. Schindele.
Objection made by Ms. Schindele.
The Court sustained the question.

3:46

Re-direct examination continued by Ms. Schindele.
Witness steps down and is excused.
Ms. Schindele advises that the State will rest.

3:48

The jury panel excused and admonished to the jury room.
Statement made by Mr.
moves to an acquittal.
Ms. Schindele advises
the evidence.

3:49

Response by the Court.
will go to the jury.
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that

the

The

regarding

Rule

29

and

State would submit

Court

advises

that

to

this

(

The Court
testify.

advises

the

defendant

of

his

right

to

The defendant understands his right to testify or not
testify.
3:54

Recess.

4:02

Recall of case.
Mr.
Ratliff
testify.

advises

that

the

defendant

will

not

The defendant agrees with representation.
Mr. Ratliff advises that the defense would rest.
4:03

The jury panel present and in their proper places.
Counsel stipulates that
their proper places.

4:04

the

jury

is

present

and

in

Mr. Ratliff advises that the defense would rest.
Ms. Schindele advises that
instructions as they are.

she

Statement
made
instruction #29.

Ratliff

regarding

jury

Schindele

regarding

jury

Statement
made
instruction #26.

by
by

Mr.
Ms.

agrees

with

the

jury

Mr. Ratliff advises that jury instruction 1 through 29
is appropriate.
4:06

Final instructions to jury panel given by the Court.

4:16

Ms. Schindele closing arguments.

4:21

Mr. Ratliff closing arguments.

4

:29

Ms. Schindele final closing arguments.
Alternate juror excused at 4:35

4:36

Bailiff and security officer sworn.
Jury retires to deliberate at 4:36 p.m.
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r:
Statement made by Mr. Ratliff.
Mr. Ratliff had no objection to the verdict form.
Recess at 4:38.
6:08

Court has
verdict.

been

advised

that

the

jury

has

reached

a

Jury panel present and in their proper places at 6:09
6:09

Counsel stipulates that
in their proper places.

the jury panel

is present and

Court read verdict.
6:10

verdict.
Polling of jury panel is waived by each party.
The Court advises the jury panel that it will now have
to decide if the defendant was found guilty of 3 DUI's
in the last 15 years.
The Court reads jury instructions for the Verdict Form
II.

6:17

Both counsel waives their right to opening statements.
State's Exhibit
counsel.

3

and

4

marked

and

are

handed

to

Mr.
Ratliff advises that he objects to both and
requests that this be raised outside of the jury panel
being present.
6:19

Jury panel excused and admonished to the jury room.
Statement made Mr.
and 4.

6:21

Response by Ms.
and 4.

Ratliff regarding State's Exhibit 3

Schindele regarding State's Exhibit

The Court addresses counsel.
Statement made by Mr. Ratliff regarding exhibits.
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The Court addresses counsel about how long they were
aware of the issue with the Exhibits 3 and 4.
The Court advises that Exhibits 3 and 4 are authentic
and under seal.
6:24

The Court will admit Exhibit 3 and 4.
Statement made by Ms. Schindele
Exhibits were disclosed.

regarding when these

Statement made by Mr. Ratliff.
Response by the Court regarding the issue of these
Exhibits and the Crawford issue.
The Court will find
that these are admissible documents and that these are
not testimonial documents.
6:28

Statement made by Mr.
Ratliff regarding a Trial
Memorandum which was handed to Counsel and the Court to
argue both the statute and Crawford.

6:29

The Court will accept
first time today.

the

Motion

in

Limine

Response by the Court regarding the statute
timely manner of Motions that are filed.
6:30

for

the

of

the

The Court will rule that these items are admissible.
Jury panel present and in their proper places.

6:31

Counsel stipulates that the jury panel is present and
in their proper places.
The Court addresses the jury panel that the Exhibits 3
and 4.
State's Exhibits 3 and 4 are admitted.
Jury retires to deliberate at 6:33
Recess at 6:33.

7:03

The Court received a letter from the Court regarding a
typographical error on Verdict Form II.
No objections by counsel.
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Revised Verdict Form II given to the jury.
7:05

Recess.

7:10

Back on record.

7:10

The Court has been notified that the jury has reached a
verdict.
Jury panel present and in their proper places at 7:11.

7:11

Counsel stipulates that the
in their proper places.

jury panel

is present and

Court read verdict.
7:11

Verdict.
Counsel waives polling of the jury.

7:14

The Court gives Part III instructions.
Statement made by Ms.
the Information.

Schindele regarding Part III of

The Court advises that it was getting ready to it.
7:16

The Court reads Part III of the Information.
Ms. Schindele advises that the State would rest on the
record.
Mr. Ratliff advises that the defense would rest on the
record.
Counsel would submit on the record.
Jury retires to deliberation at 7:20.
Statement made by
objection regarding
submitted.

Mr.
Ratliff
Crawford and

the

will
renew
Brief that

his
was

Response by Ms. Schindele regarding the record supports
the Court's prior decision.
The Court advises that it will rule the same as before
as to Exhibits 3 and 4 in Part III as Part II.
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..
Response by the Court.

Statement made by Mr. Ratliff regarding Exhibits 3 and
4 motion for the admittance of those exhibits.
Recess at 7:25
7:39

The Court has been advised that the jury has reached a
verdict.

7:39

Jury panel present and in their proper places.

7:40

Counsel stipulates that the jury panel
in their proper places.

is present and

Court reads verdict.
7:40

Verdict.
Counsel waives the polling of the jury.

7:41

Closing instruction to jury panel by the Court.
Court
ordered
a
presentence
investigation
and
a
substance abuse evaluation and continued this matter to
March 3, 2008 at 1:30 o'clock p.m. for SENTENCING.
The Court advises the defendant of his
take part in the pre-sentence evaluation.
The Court
verdicts.

addresses

the

jury

right

regarding

the

Jury panel excused at 7:48
Defendant remained in the custody of the sheriff.
7: 49

f. m.

Adjourned.

MARSA GRIMMETT
Clerk of the District Court

Reporter: S. Wolf
Clerk: K. Johnson
Reporter's Est. $

."

BY__~~~r-~~~~~_________
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TERRY S. RATLIFF, ISB No. 3598
RATLIFF LAW OFFICES, CHTD.
290 South Second East
Mountain Home, ID 83647
Telephone: (208) 587-0900
Facsimile: (208) 587-6940
Attorney for the Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO,
Plaintiff,
-vsPETER LEIGH TOYNE,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2007-2171

DEFENDANT'S FIRST
MOTION IN LIMINE

---------------------------)
COMES NOW The Defendant, by and through his attorney of record, Terry S. Ratliff, of
Ratliff Law Offices, Chtd., and hereby submits this Motion in Limine to preclude the State from
being able to offer any prior Ju~gments of Conviction as the same relate to the Defendant herein.
Specifically, the State is seeking to admit into evidence, three prior Judgments that are
certified, from the State of Nevada, alleging that the person named therein is the same person as the
Defendant. To do so would be a violation of Peter's Constitutional rights of confrontation based on
the Sixth Amendment, his rights to due process based on the Fourteenth Amendment, as the same
are set forth in Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004), and
Idaho Constitution Art. I §§ 13 & 17.
Additionally, if the Court were to allow the admission of the prior judgments, it would be a
violation of Idaho Code §9-312. State v. Johnson, 86 Idaho 51, 383 P.2d 326 (1963) requires that
the proposed documents comport with Idaho Code §9-312!
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Specifically, the Judgments heretofore submitted by the State

In

discovery reflect as

follows:
1. Judgment of Conviction, January 29, 1997, Case No. 6247

2. Judgment of Conviction, January 29, 1997, Case No. 6395
3. Judgment of Conviction, July 8, 2003, Case No. CR-FP-1949

All three judgments reflect that the defendant's name in each is "Peter Leigh Toyne" and have
attached to them a 'uncertified' certificate that is not notarized, acknowledged or sworn to as
required by the attestation statute of the State of Idaho, §9-312.
Additionally, and just as important, Crawford intimates that 'affidavits' such as that type of
document is being offered in an attempt to prove an element of the crime, that being that a "felony
dui" requires a prior felony offense, are subject to cross-examination:
Accordingly, we once again reject the view that the Confrontation Clause applies
of its own force only to in-court testimony, and that its application to out-of-court
statements [*51] introduced at trial depends upon "the law of Evidence for the time
being." 3 Wigmore § 1397, at 101; accord, Dutton v. Evans, 400 U.S. 74, 94, 27 L. Ed. 2d
213,91 S. Ct. 210 (1970) (Harlan, J., concurring in result). Leaving the regulation of outof-court statements to the law of evidence would render the Confrontation Clause
powerless to prevent even the most flagrant inquisitorial practices. Raleigh was, after all,
perfectly free to confront those who read Cobham's confession in court.
This focus also suggests that not all hearsay implicates the Sixth Amendment's core
concerns. An off-hand, overheard remark might be unreliable evidence and thus a good
candidate for exclusion under hearsay rules, but it bears little resemblance to the civil-law
abuses the Confrontation Clause targeted. On the other hand, ex parte examinations might
sometimes be admissible under modem hearsay rules, but the Framers certainly would
not have condoned them.
The text of the Confrontation Clause reflects this focus. It applies to "witnesses" against
the accused--in other words, those who "bear testimony." 2 N. Webster, An American
Dictionary of the English Language (1828). "Testimony," in tum, is typically "[a] solemn
declaration or affirmation made for the purpose of establishing or proving some fact."
Ibid. An accuser who makes a formal statement to government officers bears testimony in
a sense that a person who makes a casual remark to an acquaintance does not. The
[***193] constitutional text, like the history underlying the common-law right of
confrontation, thus reflects an especially acute concern with a specific type of out-ofcourt statement.
Various formulations of this core class of "testimonial" statements exist: "ex parte in-
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court testimony or its functional equivalent--that is, material such as affidavits, custodial
examinations, prior testimony that the defendant was unable to cross-examine, or similar
pretrial statements that dec1arants would reasonably expect to be used prosecutorially,"
Brief for Petitioner 23; "extrajudicial statements. .. [*52] contained in fonnalized
testimonial materials, such as affidavits, depositions, prior testimony, or confessions,"
White v. Illinois, 502 U.S. 346, 365, 116 L. Ed. 2d 848, 112 S. Ct. 736 (1992) (Thomas,
l,joined by Scalia, J., concurring in part and concurring in judgment); "statements that
were made under circumstances which would lead an objective witness reasonably to
believe that the statement would be available for use at a later trial," Brief for National
Association of Criminal Defense Lawyers et al. as Amici Curiae 3.

Crawford at L.Ed.2d at 192-3
Peter is not conceding that the document attached to the various judgments are more than what they
contend to be, but, they are neither affidavits, nor proper attestations as required by the statute), and
most importantly, it is an attempt by the state to provide testimony of the factual elements of an
alleged crime without affording Peter the right to confront the infonnation provider. This is
proscribed conduct which is not allowed!
Where testimonial evidence is at issue, however, the Sixth Amendment demands what the
common law required: unavailability and a prior opportunity for cross-examination. We
leave for another day any effort to spell out a comprehensive definition of "testimonial."
10 Whatever else the tenn covers, it applies at a minimum to prior testimony at a
preliminary hearing, before a grand jury, or at a fonner trial; and to police interrogations.
These are the modem practices with closest kinship to the abuses at which the
Confrontation Clause was directed.

FOOTNOTES

10 We acknowledge the Chief Justice's objection,post, at _ _ - __, 158 L. Ed. 2d,
at 207-208, that our refusal to articulate a comprehensive definition in this case will
cause interim uncertainty. But it can hardly be any worse than the status quo. See supra,
at _ _ - _ _ , 158 L. Ed. 2d, at 200-201, and cases cited. The difference is that the

Roberts test is inherently, and therefore permanently, unpredictable.

Crawford at L.Ed.2d at 203.

I

A sample copy of an Attestation document is attached and incorporated by reference herein.
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CONCLUSION
Thus, the alleged judgments2 are not admissible for use in this case, as to allow the same would
violate the dictates of Crawford, and the documents do not comport with Idaho Code §9-312.

7t

DATED This

:&

~vAAr i)oofl
day of BcoembCt, 2(:)(:)9.

RATLIFF LAW OFFICES, CHTD.

CERTIFICATE OF SERVICE

7>1 ~tlAA"" ,;It>>8
I HEREBY CERTIFY That I have on this ~ day of Dee@HlB@F, ~QQ7, served a copy of the
within and foregoing DEFENDANT'S FIRST MOTION IN LIMINE to:
By:

Kristina Schindele
Elmore Prosecuting Attorney
190 South 4th East
P.O. Box 607
Mountain Home, ID 83647

-K

___
___
___
___

Hand Delivery
Federal Express
Certified Mail
U.S. Mail
Facsimile Transmission

2 Idaho Code §9-3 10: A judicial record is the record or official entry ofthe proceedings in a court of justice, or of the
official act of a judicial officer, in an action or special proceeding.
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EXEMPLIFICATION
Short Title:

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I, JOHN A. CLARKE, Executive Officer/Clerk of the Superior Court of the
State of California for the County of Los Angeles do hereby certify and
attest that I am the custodian of records of the said Court, and that the
foregoing is a full, true and correct copy of the original

(Seal)

on file or of record in my office, and that I have carefully compared the
same with the original.
Executed and Seal of Said Court Affixed at Los Angeles, California on

EXEC TI
OFFICERICLERK OF THE SUPERIOR COURT OF THE STATE OF
CALIF
IA FOR THE COUNTY OF LOS ANGELES

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES
I, WILLIAM A. MACLAUGHLIN, Presiding Judge of the Superior Court of the State of California for the County of Los Angeles do hereby
certify that JOHN A. CLARKE is Executive Officer/Clerk of the Superior Court of the State of California for the County of Los Angeles (which
is a court of record having by law a seal); that the signature to the foregoing certificate and attestation is the genuine signature of the said
JOHN A. CLARKE as such officer, that the seal annexed thereto is the seal of said Superior Court, that said JOHN A. CLARKE as such
officer is the legal custodian of the original records or documents described and referred to in the foregoing certificate; is the proper officer
having the authority to execute and said certificate and attestation, and ch attestation is in due and proper form according to the laws of
the State of California.

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

(Seal)

I, CONNY B. McCORMACK, Registrar-Recorder/County Clerk of the
County of Los Angeles, State of California, the same being a public entity
having by law a seal, do hereby certify that WILLIAM A. MACLAUGHLIN,
whose name is subscribed to the foregOing certificate of due and proper
attestation was, at the time of signing same, Presiding Judge of the
Superior Court aforesaid and was duly commissioned, qualified and
authorized by law to execute said certificate. And I do further certify that
the oath of office, or a true and correct copy thereof, of the judge above
named is on file or of record in my office, that I am well acquainted with his
handwriting, and verily believe the signature of the said judge to the said
certificate to be genuine.

a::;

Executed and Seal of Said Registrar-Recorder/County Clerk Affixed at

C',;'o";' 0"

ff~

REGISTRAR·RECORDERICOUNTY CLERK OF THE COUNTY OF LOS ANGELES

EXEMPLIFICATION
LACIV 111 NewOHl5
LASC Approved
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OR~~~?R~:

THE STATE OF IDAHO,
Plaintiff,

)
)
)

)

vs.

Case No. CR-2007-2171

)

)

PETER L. TOYNE,
Defendant.

)
)
)
)

JURY INSTRUCTIONS

HON. MICHAEL E. WETHERELL
DISTRICT JUDGE
PRESIDING

JURY INSTRUCTIONS

....

...

INSTRUCTION NO.

A

This is the case of State of Idaho

v. PETER L. TOYNE.

Are

the parties ready to proceed?
In a moment the Clerk will call the roll of the jury.

When

your name is called, please answer out loud here or present, so
your appearance today can be noted.

You will also be identified

with a number, please remember your number as we will be using it
later in the jury selection process.
The Clerk will now call the roll of the jury.
Ladies and Gentlemen, you have been summoned as prospective
jurors in the lawsuit now before us.

The first thing we do in a

trial is to select 12 jurors and one alternate juror from among
you.

I am Judge Wetherell, the judge in charge of the courtroom
and this trial.

The deputy clerk of court, seated to my right,

marks the trial exhibits and administers oaths to you jurors and
to the witnesses.

The bailiff will assist me in maintaining

courtroom order and working with the jury.

The Court reporter,

seated in the center of the courtroom, will keep a verbatim
account of all matters of record during the trial.
Each of you is qualified to serve as a juror of this court.
This call upon your time does not frequently come to you, but is
part of your obligation for your citizenship in this state and
country.
Service on a jury affords you an opportunity to be a part of
the judicial process, by which the legal affairs and liberties of
your fellow men and women are determined and protected under our
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form of government.

You are being asked to perform one of the

highest duties of citizenship, that is, to sit in judgment on
facts which will determine the guilt or innocence of persons
charged with a crime.
To assist you with the process of selection of a jury, I
will introduce you to the parties and their lawyers and tell you
in summary what this action is about.

When I introduce an

individual would you please stand and briefly face the jury panel
and then retake your seat.
The state of Idaho is the plaintiff in this action.

The

lawyer representing the state is Kristina Schindele, the county
prosecuting attorney.
The defendant in this action is Peter L. Toyne.

The lawyer

representing Mr. Toyne is Terry Ratliff.
I will now read you the pertinent portion of the information
which sets forth the charges against the defendant.

The

information is not to be considered as evidence but is a mere
formal charge against the defendant.

You must not consider it as

evidence of guilt and you must not be influenced by the fact that
a charge has been filed.
With regard to the defendant, the amended information
charges in Count I that the defendant, Peter Toyne, on or about
the 21st day of June, 2007, did drive or was in actual physical
control of a motor vehicle, to wit: a 1991 Dodge van, white in
color, bearing Nevada license plates 122TUU, on or near North 2nd
East, Mountain Home, Idaho, while under the influence of alcohol.
To these charges Mr. Toyne has pled not guilty.

JURY INSTRUCTIONS

Under our law and system of justice, every defendant is
presumed to be innocent.

The effect of this presumption is to

require the state to prove a defendant's guilt beyond a
reasonable doubt in order to support a conviction against that
defendant.
As the judge in charge of this courtroom, it is my duty, at
various times during the course of this trial, to instruct you as
to the law that applies to this case.
The duty of the jury is to determine the facts; to apply the
law set forth in the instructions to those facts, and in this way
to decide the case.

In applying the Court's instructions as to

the controlling law, you must follow those instructions
regardless of your opinion of what the law is or what the law
should be, or what any lawyer may state the law to be.
During the course of this trial, including the jury
selection process, you are instructed that you are not to discuss
this case among yourselves or with anyone else, nor to form any
opinion as to the merits of the case until after the case has
been submitted to you for your determination.
In this part of the jury selection, you will be asked
questions touching on your qualifications to serve as jurors in
this particular case.

This part of the case is known as the voir

dire examination.
Voir dire examination is for the purpose of determining if
your decision in this case would in any way be influenced by
opinions which you now hold or by some personal experience or
special knowledge which you may have concerning the subject
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matter to be tried.

The object is to obtain twelve persons who

will impartially try the issues of this case upon the evidence
presented in this courtroom without being influenced by any other
factors.
Please understand that this questioning is not for the
purpose of prying into your affairs for personal reasons but is
only for the purpose of obtaining an impartial jury.
Each question has an important bearing upon your
qualifications as a juror and each question is based upon a
requirement of the law with respect to such qualifications.

Each

question is asked each of you, as though each of you were being
questioned separately.
If your answer to any question is yes, please raise your
hand.

You will then be asked to identify yourself both by name

and juror number.
At this time I would instruct both sides to avoid repeating
any question during this voir dire process which has already been
asked. I would ask counsel to note, however, that you certainly
have the right to ask follow-up questions of any individual juror
based upon that juror's response to any previous question.
The jury should be aware that during and following the voir
dire examination one or more of you may be challenged.
Each side has a certain number of "peremptory challenges",
by which I mean each side can challenge a juror and ask that he
or she be excused without giving a reason therefor.

In addition

each side has challenges "for cause", by which I mean that each
side can ask that a juror be excused for a specific reason.

JURY INSTRUCTIONS

157

If

you are excused by either side please do not feel offended or
feel that your honesty or integrity is being questioned.

It is

not.
The clerk will now swear the entire jury panel for the voir
dire examination.

Would you all please stand, raise your right

hand and take an oath from the clerk.
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INSTRUCTION NO.
1.

B

You have heard the charge made in the information

against the defendant.
Other than what I have told you, do any of you know
anything about this case, either through your own personal
knowledge, by discussion with anyone else or from radio,
television or newspapers?
SUGGESTED FOLLOW UP QUESTIONS WHERE THERE IS
KNOWLEDGE OF THE CHARGE:

Do you have a state of mind with reference to the charges
against this defendant which would in any way prevent you from
acting with impartiality?
Do you feel that you can eliminate and disregard
everything that you have heard or read pertaining to this case
and render an impartial verdict based solely upon the evidence
presented in this courtroom?
2.

Are any of you related by blood or marriage to Peter

L. Toyne or do you know him from any business or social
relationship?
SUGGESTED FOLLOW UP QUESTION WHERE THERE IS KNOWLEDGE
OF DEFENDANT:

In which of those capacities have you known Peter L.
Toyne?
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Would your knowledge prevent you from acting with
impartiality in this case?
Would your knowledge cause you to give greater or lesser
weight to any statement that he might make in this case by
reason of such knowledge?
3.

The individual who signed the complaint in this

matter is Kristina Schindele.

Are any of you related by blood

or marriage to Kristina Schindele, or do you know her from any
business or social relationship?
SUGGESTED FOLLOW UP QUESTION WHERE THERE IS KNOWLEDGE
OF COMPLAINANT:

In which of those capacities have you known her?
Would your knowledge prevent you from acting with
impartiality in this case?
Would your knowledge cause you to give greater or lesser
weight to any statement that she might make in this case by
reason of such knowledge?
4.

Does the relationship of guardian and ward, attorney

and client, master and servant, landlord and tenant, boarder or
lodger exist between any of you and Peter L. Toyne or Kristina
Schindele?
5.

Are any of you a party in any civil action against

Peter L. Toyne?
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6.

Have any of you ever complained against Peter L.

Toyne or been accused by Kristina Schindele in a criminal
prosecution?
7.

Have any of you ever formed or expressed an

unqualified opinion that the defendant, Peter L. Toyne, is
guilty or not guilty of the offense charged?
8.

I have introduced you to the lawyers representing the

parties.

Are any of you related by blood or marriage to any of

the lawyers or do any of you know any of the lawyers from any
professional, business or social relationship?
SUGGESTED FOLLOW UP QUESTION WHERE THERE IS KNOWLEDGE OF
COUNSEL:

Who do you know and how do you know them?
Would your knowledge of [name of lawyer] prevent you from
acting with impartiality in this case?
Would your knowledge of [name of lawyer] cause you to give
greater or lesser weight to the evidence presented by [him]
[her]?
9.

Do any of you have a religious or moral position that

would make it impossible to render judgment?
10.

Do any of you have any bias or prejudice either for

or against Peter L. Toyne?
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11.

I will now read to you the names of those who may

possibly testify in this cause.

I will read their names slowly

and I ask that if you know any of them in any capacity that you
immediately advise me of this fact.
WITNESS LIST
1.

Greg Genz

2.

Paul Catalino

3.

Tonya Toyne

SUGGESTED FOLLOW UP QUESTIONS WHERE THERE IS
KNOWLEDGE OF POSSIBLE WITNESSES:

In what capacity have you known [name of witness]?
Do you feel you have a state of mind with reference to
your knowledge of in the event of [his]

[her] testifying in

this cause which would prevent you from acting with
impartiality?
Would your relationship or knowledge of [name of witness]
cause you to give greater or lesser weight to [his]

[her]

testimony by reason of such knowledge?
[Repeat as necessary for each witness]

12.

Are there any of you who are unwilling to follow my

instructions to you, the jury, as to the law that you must
apply in determining this case?
13.

Court Club:
1)

Prior Citation;
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14.

2)

Prior Jury Service;

3)

Prior Witness;

4)

Ever been a party to a lawsuit;

5)

Ever been a defendant in a Court action;

Have any of your family members ever had any

involvement with the Court in anyway?
15.

Do any of you have any pressing family or business

matters that may prohibit you from serving here today?
16.

Do any of you have any physical problems that may

prohibit you from serving on jury duty?
17.

Are any of you currently a nursing mother?

18.

Jury trial may last 1 day, would any of you have any

reason why you could not serve on this panel?
19.

Are there any of you, if selected as a juror in this

case, who is unwilling or unable to render a fair and impartial
verdict based upon the evidence presented in this courtroom and
the law as instructed by the Court?
20.

Do any of you have any other reason why you cannot

give this case your undivided attention and render a fair and
impartial verdict?
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INSTRUCTION NO.

~t____

The Court believes that it is appropriate to give you the
legal definition of the term "reasonable doubt" prior to the
parties conducting their voir dire examination.
Reasonable doubt is defined as follows:

It is not mere

possible doubt, because everything relating to human affairs is
open to some possible or imaginary doubt.

It is the state of

the case which, after the entire comparison and consideration
of all the evidence, leaves the minds of the jurors in that
condition that they cannot say they feel an abiding conviction,
to a moral certainty, of the truth of the charge.
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INSTRUCTION NO.

Ql

Now that you have been sworn as jurors to try this case, I
want to go over with you what will be happening.

I will

describe how the trial will be conducted and what we will be
doing.

At the end of the trial, I will give you more detailed

guidance on how you are to reach your decision.
Because the state has the burden of proof, it goes first.
After the state's opening statement, the defense may make an
opening statement, or may wait until the state has presented
its case.
The state will offer evidence that it says will support
the charge

against the defendant.

The defense may then

present evidence, but is not required to do so.

If the defense

does present evidence, the state may then present rebuttal
evidence.

This is evidence offered to answer the defense's

evidence.
After you have heard all the evidence, I will give you
additional instructions on the law.

After you have heard the

instructions, the state and the defense will each be given time
for closing arguments.

In their closing arguments, they will

summarize the evidence to help you understand how it relates to
the law.

Just as the opening statements are not evidence,

neither are the closing arguments.

JURY INSTRUCTIONS

165

After the closing

arguments, you will leave the courtroom together to make your
decision.

During your deliberations, you will have with you my

instructions, the exhibits admitted into evidence and any notes
taken by you in court.
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INSTRUCTION NO. _2)~___
This criminal case has been brought by the state of Idaho.
I will sometimes refer to the state as the prosecution.
The defendant is charged by the state of Idaho with
violation of law.

The charge against the defendant is

contained in the Information.

The clerk shall now read the

Information and state the defendant's plea.
The Information is simply a description of the charge; it
is not evidence.
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INSTRUCTION NO.
Your duties are to determine the facts, to apply the law
set forth in my instructions to those facts, and in this way to
decide the case.

In so doing, you must follow my instructions

regardless of your own opinion of what the law is or should be,
or what either side may state the law to be.

You must consider

them as a whole, not picking out one and disregarding others.
The order in which the instructions are given has no
significance as to their relative importance.

The law requires

that your decision be made solely upon the evidence before you.
Neither sympathy nor prejudice should influence you in your
deliberations.

Faithful performance by you of these duties is

vital to the administration of justice.
In determining the facts, you may consider only the
evidence admitted in this trial.

This evidence consists of the

testimony of the witnesses, the exhibits offered and received,
and any stipulated or admitted facts.

The production of

evidence in court is governed by rules of law.

At times during

the trial, an objection may be made to a question asked a
witness, or to a witness' answer, or to an exhibit.

This

simply means that I am being asked to decide a particular rule
of law.

Arguments on the admissibility of evidence are

designed to aid the Court and are not to be considered by you
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nor affect your deliberations.

If I sustain an objection to a

question or to an exhibit, the witness may not answer the
question or the exhibit may not be considered.

Do not attempt

to guess what the answer might have been or what the exhibit
might have shown.

Similarly, if I tell you not to consider a

particular statement or exhibit you should put it out of your
mind, and not refer to it or rely on it in your later
deliberations.
During the trial I may have to talk with the parties about
the rules of law which should apply in this case.
will talk here at the bench.

Sometimes we

At other times I will excuse you

from the courtroom so that you can be comfortable while we work
out any problems.
discussions.

You are not to speculate about any such

They are necessary from time to time and help the

trial run more smoothly.
Some of you have probably heard the terms "circumstantial
evidence," "direct evidence" and "hearsay evidence."
concerned with these terms.

Do not be

You are to consider all the

evidence admitted in this trial.
However, the law does not require you to believe all the
evidence.

As the sole judges of the facts, you must determine

what evidence you believe and what weight you attach to it.
There is no magical formula by which one may evaluate
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You bring with you to this courtroom all of the

experience and background of your lives.

In your everyday

affairs you determine for yourselves whom you believe, what you
believe, and how much weight you attach to what you are told.
The same considerations that you use in your everyday dealings
in making these decisions are the considerations which you
should apply in your deliberations.
In deciding what you believe, do not make your decision
simply because more witnesses may have testified one way than
the other.

Your role is to think about the testimony of each

witness you heard and decide how much you believe of what the
witness had to say.
A witness who has special knowledge in a particular matter
may give an opinion on that matter.

In determining the weight

to be given such opinion, you should consider the
qualifications and credibility of the witness and the reasons
given for the opinion.

You are not bound by such opinion.

Give it the weight, if any, to which you deem it entitled.
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INSTRUCTION NO. :
)
~----If during the trial I may say or do anything which
suggests to you that I am inclined to favor the claims or
position of any party, you will not permit yourself to be
influenced by any such suggestion.

I will not express nor

intend to express, nor will I intend to intimate, any opinion
as to which witnesses are or are not worthy of belief; what
facts are or are not established; or what inferences should be
drawn from the evidence.

If any expression of mine seems to

indicate an opinion relating to any of these matters, I
instruct you to disregard it.
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Q

INSTRUCTION NO.

lo

Do not concern yourself with the subject of penalty or
punishment.
verdict.

That subject must not in any way affect your

If you find the defendant guilty, it will be my duty

to determine the appropriate penalty or punishment.
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INSTRUCTION NO.
If you wish,
witnesses

you may take notes to help you remember what
If

said.

~

you do

take

notes,

please

keep

them to

yourself until you and your fellow jurors go to the jury room to
decide the case. You should not let note taking distract you so
that you do not hear other answers by witnesses.

When you leave

at night, please leave your notes in the jury room.
If

you

do

not

take

memory of what

was

said and not

notes of other jurors.

notes,

you

should rely on your own

be overly influenced by the

In addition,

you cannot assign to one

person the duty of taking notes for all of you.
I advised you that we have a court reporter that also
keeps a verbatim record of these proceedings.

However, no

transcript is made of these proceedings for review by the jury.
You must base your decision on the testimony of witnesses you
observed during the course of the trial.
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INSTRUCTION NO.

8

It is important that as jurors and officers of this court
you obey the following instructions at any time you leave the
jury box, whether it be for recesses of the court during the
day or when you leave the courtroom to go home at night.
First, do not talk about this case either among yourselves
or with anyone else during the course of the trial.

You should

keep an open mind throughout the trial and not form or express
an opinion about the case.

You should only reach your decision

after you have heard all the evidence, after you have heard my
final instruction and after the final arguments.

You may

discuss this case with the other members of the jury only after
it is submitted to you for your decision.

All such discussion

should take place in the jury room.
Second, do not let any person talk about this case in your
presence.

If anyone does talk about it, tell them you are a

juror on the case.

If they won't stop talking, report that to

the bailiff as soon as you are able to do so.

You should not

tell any of your fellow jurors about what has happened.
Third, during this trial do not talk with any of the
parties, their lawyers or any witnesses.

By this, I mean not

only do not talk about the case, but do not talk at all, even
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to pass the time of day.

In no other way can all parties be

assured of the fairness they are entitled to expect from you as
jurors.
Fourth, during this trial do not make any investigation of
this case or inquiry outside of the courtroom on your own.

Do

not go any place mentioned in the testimony without an explicit
order from me to do so.

You must not consult any books,

dictionaries, encyclopedias or any other source of information
unless I specifically authorize you to do so.
Fifth, do not read about the case in the newspapers.

Do

not listen to radio or television broadcasts about the trial.
You must base your verdict solely on what is presented in court
and not upon any newspaper, radio, television or other account
of what may have happened.
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INSTRUCTION NO.

~

A defendant in a criminal action is presumed to be
innocent.

This presumption places upon the state the burden of

proving the defendant guilty beyond a reasonable doubt.

Thus,

a defendant, although accused, begins the trial with a clean
slate with no evidence against the defendant.

If, after

considering all the evidence and my instructions on the law,
you have a reasonable doubt as to the defendant's guilt, you
must return a verdict of not guilty.
Reasonable doubt is defined as follows:

It is not mere

possible doubt, because everything relating to human affairs is
open to some possible or imaginary doubt.

It is the state of

the case which, after the entire comparison and consideration
of all the evidence, leaves the minds of the jurors in that
condition that they cannot say they feel an abiding conviction,
to a moral certainty, of the truth of the charge.
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INSTRUCTION NO.

10

All of the evidence has been presented in this case.

You

are to determine the facts solely from the evidence you heard
or saw during the trial.
that are not evidence.

I want to remind you of some things
They include questions and comments to

witnesses; objections or statements about the admissibility of
evidence; testimony that was excluded or stricken, or that you
were instructed to disregard; and anything you may have heard
or seen when court was not in session.
I will not reread the instructions I gave you at the
beginning of the trial.

If you have any question about those

instructions, please review them during your deliberations.
You must consider the instructions as a whole, not picking out
one and disregarding others.

The order in which you are

instructed on various issues has no significance as to their
relative importance.
You will have the trial exhibits with you in the jury
room.

They are part of the official court record.

For this

reason please do not alter them or mark on them in any way.
Each of you will also have copies of my instructions to you the
jury.

You may feel free to mark on your copy of the

instructions if you wish.
You will also have the original jury verdict form.
use it to return your verdict.
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Please

INSTRUCTION NO.

11

In order for the defendant to be guilty of Driving Under
the Influence of Alcohol the state must prove each of the
following:
1. On or about June 21, 2007
2. in the state of Idaho
3. the defendant, Peter L. Toyne, drove or was in actual
physical control of
4. a motor vehicle
5. upon a highway, street or bridge or upon public or
private property open to the public,
6. while under the influence of alcohol.
If any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty.

If

each of the above has been proven beyond a reasonable doubt,
then you must find the defendant guilty.
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INSTRUCTION NO.

J,:9,...

The phrase "actual physical control" means being in the
driver's position of the motor vehicle with the motor running
or with the motor vehicle moving.
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o

INSTRUCTION NO. \()
The term "alcohol" includes any liquid or solid material
which contains ethanol, also known as ethyl alcohol.
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INSTRUCTION NO.

I~

A defendant accused of Driving Under the Influence of
Alcohol does not have a constitutional right to refuse to take
a breathalyzer or blood alcohol test.
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o
INSTRUCTION NO. \~

To prove that someone was under the influence of alcohol,
it

is

not

necessary that

any particular degree

intoxication be shown.

Rather,

defendant

sufficient

had

consumed

or

state of

the state must show that the
alcohol

to

influence

affect the defendant's ability to drive a motor vehicle.
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INSTRUCTION NO.

\lo

If your unanimous verdict is that the defendant is
not guilty of Driving Under the Influence of Alcohol you
must acquit him of that charge.

In that event you must

next consider the included offense of Reckless Driving.
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o
INSTRUCTION NO.

17

In order for the defendant to be guilty of Reckless
Driving the state must prove each of the following:
1. On or about June 21, 2007
2. in the state of Idaho
3. the defendant, Peter 1. Toyne,
4. was in actual physical control of a vehicle upon a
highway, or upon public or private property open to
public use,
5. that the defendant operated the vehicle carelessly and
heedlessly or without due caution and circumspection,
6. or at a speed or in a manner so as to endanger or be
likely to endanger any person or property
If any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty.

If

each of the above has been proven beyond a reasonable doubt,
you must find the defendant guilty.
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INSTRUCTION NO.

It)

If your unanimous verdict is that the defendant is
not guilty of Reckless Driving you must acquit him of that
charge.

In that event you must next consider the included

offense of Inattentive Driving.
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INSTRUCTION NO.

~

In order for the defendant to be guilty of Inattentive
Driving the state must prove each of the following:
1. On or about June 21, 2007
2. in the state of Idaho
3. the defendant, Peter L. Toyne,
4. was in actual physical control of a vehicle upon a
highway, or upon public or private property open to
public use,
5. and in circumstances where the conduct of the operator
was inattentive, careless or imprudent, in light of
the circumstances then existing,
6. rather than heedless or wanton,
7. or in circumstances where the danger to persons or
property by the motor vehicle operator's conduct is
slight.
If any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty.
If each of the above has been proven beyond a reasonable
doubt, you must find the defendant guilty.
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INSTRUCTION NO.

~

In every crime or public offense there must exist a union
or joint operation of act and intent.
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INSTRUCTION

No.~l

Intent under Idaho law is not an intent to commit a crime
but

is

merely

the

intent

to

knowingly

committed.
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perform

the

act

o
INSTRUCTION NO.

~~

It is alleged that the crime charged was committed "on or
about" a certain date.

If you find the crime was committed,

the proof need not show that it was committed on that precise
date.
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INSTRUCTION NO.

J2>

A defendant in a criminal trial has a constitutional right
not to be compelled to testify.

The decision whether to

testify is left to the defendant, acting with the advice and
assistance of the defendant's lawyer.

You must not draw any

inference of guilt from the fact that the defendant does not
testify, nor should this fact be discussed by you or enter into
your deliberations in any way.
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INSTRUCTION No.()Li
The fact the Court either overrules or sustains an
objection to a question, or to testimony made, or to an
argument advanced, is not a comment on the innocence or the
guilt of the defendant or upon which counsel's argument is or
is not to be believed.

Counsel's statements are not evidence,

nor are my rulings on objections made in a case.

It is the job

of counsel to raise objections they feel are appropriate just
as it is my job to rule upon them.
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INSTRUCTION NO.

~

You have been instructed as to all the rules of law that
may be necessary for you to reach a verdict.

Whether some of

the instructions apply will depend upon your determination of
the facts.

You will disregard any instruction which applies to

a state of facts which you determine does not exist.

You must

not conclude from the fact that an instruction has been given
that the Court is expressing any opinion as to the facts.

JURY INSTRUCTIONS

fO~

INSTRUCTION NO.

~

In this case you will return a verdict, consisting of
a series of questions.

Although the explanations on the

verdict form are self-explanatory, they are part of my
instructions to you.
you.

I will now read the verdict form to

It states:
"We, the Jury, for our verdict, unanimously answer

the questions submitted to us as follows:

QUESTION NO.1: Is Peter L. Toyne guilty or not
guilty of Driving Under the Influence of Alcohol?

NOT GUILTY

GUILTY

---

If you unanimously answered Question No.1 "Guilty,·
then you should simply sign and date the verdict form and
notify the bailiff.

If you unanimously answered Question

No.1 "Not Guilty," then proceed to answer Question No.2.

QUESTION NO.2: Is Peter L. Toyne guilty or not
guilty of Reckless Driving?

NOT GUILTY _____

GUILTY _ __

If you unanimously answered Questions 1 and 2 Not
Guilty then proceed to answer Question No.3.

QUESTION NO.3: Is Peter L. Toyne guilty or not guilty
of Inattentive Driving?

NOT GUILTY

-----

GUILTY
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o
The verdict form than has a place for it to be dated
and signed.

You should sign the verdict form as explained

in another instruction.
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INSTRUCTION NO.

(~I)

I have outlined for you the rules of law applicable to
this case and have told you of some of the matters which you
may consider in weighing the evidence to determine the facts.
Counsel have presented their closing remarks to you, and soon
you will retire to the jury room for your deliberations.
The arguments and statements of the attorneys are not
evidence.

If you remember the facts differently from the way

the attorneys have stated them, you should base your decision
on what you remember.
The attitude and conduct of jurors at the beginning of
your deliberations are important.

It is rarely productive at

the outset for you to make an emphatic expression of your
opinion on the case or to state how you intend to vote.

When

you do that at the beginning, your sense of pride may be
aroused, and you may hesitate to change your position even if
shown that it is wrong.

Remember that you are not partisans or

advocates, but are judges.

For you, as for me, there can be no

triumph except in the ascertainment and declaration of the
truth.
As jurors you have a duty to consult with one another and
to deliberate before making your individual decisions.

You may

fully and fairly discuss among yourselves all of the evidence
you have seen and heard in this courtroom about this case,
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together with the law that relates to this case as contained in
these instructions.
During your deliberations, you each have a right to reexamine your own views and change your opinion. You should only
do so if you are convinced by fair and honest discussion that
your original opinion was incorrect based upon the evidence the
jury saw and heard during the trial and the law as given you in
these instructions.
Consult with one another.

Consider each other's views,

and deliberate with the objective of reaching an agreement, if
you can do so without disturbing your individual judgment.
Each of you must decide this case for yourself; but you should
do so only after a discussion and consideration of the case
with your fellow jurors.
However, none of you should surrender your honest opinion
as to the weight or effect of evidence or as to the innocence
or guilt of the defendant because the majority of the jury
feels otherwise or for the purpose of returning a unanimous
verdict.
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INSTRUCTION NO.

28

Upon retiring to the jury room, select one of you as a
presiding juror, who will preside over your deliberations.

It

is that person's duty to see that discussion is orderly; that
the issues submitted for your decision are fully and fairly
discussed; and that every juror has a chance to express himself
or herself upon each question.
In this case, your verdict must be unanimous.

When you

all arrive at a verdict, the presiding juror will sign it and
you will return it into open court.
Your verdict in this case cannot be arrived at by chance,
by lot, or by compromise.
If, after considering all of the instructions in their
entirety, and after having fully discussed the evidence before
you, the jury determines that it is necessary to communicate
with me, you may send a note by the bailiff.

You are not to

reveal to me or anyone else how the jury stands until you have
reached a verdict or unless you are instructed by me to do so.
A verdict form suitable to any conclusion you may reach
will be submitted to you with these instructions.
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INSTRUCTION

NO.~

I will now draw the name of the alternate juror to whom I
will once again apologize in advance.

I will advise the

alternate chosen that even at this time, it is possible, should
some problem arise, that you could be recalled and the jury
instructed to begin its deliberations anew with the alternate
juror seated.

For that reason, you are admonished not to

discuss this case with other jurors or anyone else, nor to form
an opinion as to the merits of the case or the defendant's
innocence or guilt in this case.
Please leave your name and telephone number with the
bailiff.

The Court will call you to advise you when any

verdict is reached and what that verdict may be, or to advise
you if for any reason, you may be required to return to court
for deliberations.

Thank you for your service.
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DATED This

8~

day of January, 2008
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INSTRUCTION NO.

2D

Having found the defendant guilty of Driving Under the
Influence of alcohol, you must next decide regarding Part II of
this matter whether the defendant has pled guilty to or was
found guilty of Felony Driving Under the Influence of Alcohol
within the last fifteen years:
The state alleges:
1. The defendant was found guilty of a violation of
Nevada Revised Statute 484.379, felony Driving Under
the Influence of Alcohol, in the Fourth Judicial
District Court sitting in Elko, Nevada, on or about
January 29, 1997, and
2. The defendant was found guilty of a violation of
Nevada Revised Statute 484.379, felony Driving Under
the Influence of Alcohol, in the Fourth Judicial
District Court sitting in Elko, Nevada, on or about
January 29,

~

1997,

and

3. The defendant was found guilty of a violation of
Nevada Revised Statute 484.379, felony Driving Under
the Influence of Alcohol, in the Fourth Judicial
District Court sitting in Elko, Nevada, on or about
July 8, 2003.
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The state must prove the existence of these events beyond
a reasonable doubt.
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INSTRUCTION NO.

_3_1_

In this portion, Part II, of the case you will return a
verdict, consisting of a series of questions you should answer.
Since the explanations on the form which you will have are part
of my instructions to you, I will read the body of the verdict
form to you.
"We, the Jury, duly impaneled and sworn to try the above
entitled action, unanimously answer the questions submitted to
us in this verdict as follows:
QUESTION NO.1: Within the past fifteen

(15) years was the

defendant found guilty of a violation of Nevada Revised Statute
484.379, felony Driving Under the Influence of Alcohol, in the
Fourth Judicial Court sitting in Elko, Nevada, on or about
January 29, 1997?
ANSWER:

YES

NO

---

QUESTION NO.2: Within the past fifteen

(15) years was the

defendant found guilty of a violation of Nevada Revised Statute
484.379, felony Driving Under the Influence of Alcohol, in the
Fourth Judicial District Court sitting in Elko, Nevada, on or
about January 29, 1997?
ANSWER:

YES

NO
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QUESTION NO.3: Within the past fifteen (15) years was the
defendant found guilty of a violation of Nevada Revised Statute
484-379, felony Driving Under the Influence of Alcohol, in the
Fourth Judicial District Court sitting in Elko, Nevada, on or
about July 8, 2003?

ANSWER: YES

NO

Once you have answered the questions, your presiding juror
should date and sign the verdict form and advise the bailiff
that you have reached a verdict.
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INSTRUCTION NO.

~

Having found the defendant guilty of felony Driving Under
the Influence of Alcohol, you must next consider, in Part III
of this matter, whether the defendant has been convicted on at
least two prior occasions of felony offenses.
The state alleges the defendant has prior convictions as
follows:
1. On or about the 29th day of January 1997, the
defendant was convicted of felony Driving Under the
Influence of Alcohol, and
2 . On or about the 29th day of January 1997, the
defendant was convicted of felony Driving Under the
Influence of Alcohol, and
3. On or about the 8th day of July 2003, the defendant
was convicted of felony Driving Under the Influence of
Alcohol.
The existence of each prior conviction must be proved
beyond a reasonable doubt and your decision must be unanimous.
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/().1

INSTRUCTION NO.

~~

In this portion, Part III, of the case you will return a
verdict regarding whether the defendant has been found guilty
of prior felony offenses, consisting of a series of questions.
Although the explanations on the verdict form are selfexplanatory, they are part of my instructions to you.
now read the verdict form to you.

I will

It states:

"We, the Jury, for our verdict, unanimously answer the
questions submitted to us as follows:

QUESTION NO.1: Was the defendant convicted of felony
Driving Under the Influence of Alcohol, on or about January 29,
1997?

YES

NO

QUESTION NO.2: Was the defendant convicted of felony
Driving Under the Influence of Alcohol, on or about January 29,
1997?

YES

NO _____

QUESTION NO.3: Was the defendant convicted of felony
Driving Under the Influence of Alcohol, on or about July 8,
2003?

YES

NO

JURY INSTRUCTIONS
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Once you have answered the questions, your presiding juror
should date and sign the verdict form and advise the bailiff
that you have reached a verdict.

JURY INSTRUCTIONS

(

INSTRUCTION NO.
You have now completed your duties as jurors in this case
and are discharged with the sincere thanks of this Court.

The

question may arise as to whether you may discuss this case with
the attorneys or with anyone else.

For your guidance, the

Court instructs you that whether you talk to the attorneys, or
to anyone else, is entirely your own decision.

It is proper

for you to discuss this case, if you wish to, but you are not
required to do so, and you may choose not to discuss the case
with anyone at all.

If you choose to, you may tell them as

much or as little as you like, but you should be careful to
respect the privacy and feelings of your fellow jurors.
Remember that they understood their deliberations to be
confidential.

Therefore, you should limit your comments to

your own perceptions and feelings.

If anyone persists in

discussing the case over your objection, or becomes critical of
your service, either before or after any discussion has begun,
please report it to me.

JURY INSTRUCTIONS
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INSTRUCTION

NO.~

In the past, it has been my practice to meet with the
jurors following a case to answer any questions you might have
to which it was appropriate for me to respond.

Upon request, I

have allowed counsel for both parties to be present.

However,

the Idaho Supreme Court on July 22, 2005, adopted the following
language in an opinion which addressed this practice:
"To the extent there is a practice of trial judges
engaging in a dialogue of questions and answers following a
verdict, but before post trial matters, including sentencing,
are heard and decided, it is improper. It is no different than
any other ex parte contact that may influence the outcome of
the proceeding.

After a verdict is taken the judge may thank

the jury members for their service and address those issues of
accommodating the jury members' convenience.

Otherwise, the

door between the bench and the jury is closed so long as the
case is pending, only to be opened in a proper proceeding."
This court and all officers of the court are required to
obey the orders of the Supreme Court.

I will thus be unable to

meet with you as per the Idaho Supreme Court's directive to all
trial judges in this state.

JURY INSTRUCTIONS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF~~

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,

)
)

Plaintiff,

)
)

)

vs.

Case No. CR-2007-2171

)
)
)
)

PETER L. TOYNE,
Defendant.

VERDICT

)

We, the Jury, for our verdict, unanimously answer the
questions submitted to us as follows:

QUESTION NO.1: Is Peter L. Toyne guilty or not
guilty of Driving Under the Influence of Alcohol?

NOT GUILTY

GUILTY

~

If you unanimously answered Question No.1 "Guilty,"
then you should simply sign and date the verdict form and
notify the bailiff.

If you unanimously answered Question

No.1 "Not Guilty," then proceed to answer Question No.2.

QUESTION NO.2: Is Peter L. Toyne guilty or not
guilty of Reckless Driving?

NOT GUILTY

---

GUILTY

If you unanimously answered Questions 1 and 2 Not
Guilty then proceed to answer Question No.3.

(

.,

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
THE STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
PETER L. TOYNE,
Defendant.

Case No. CR-2007-2171
VERDICT FORM PART II

)

We, the Jury, duly impaneled and sworn to try the above
entitled action, unanimously answer the questions submitted to us
in this verdict as follows:
QUESTION NO.1: Within the past fifteen (15) years was the
defendant found guilty of a violation of Nevada Revised Statute
484,)79, felony Driving Under the Influence, in the Fourth Judicial
District Court sitting in Elko, Nevada, on or about January 29,
1997?
ANSWER: YES

x

NO _ __

QUESTION NO.2: Within the past fifteen (15) years was the
defendant found guilty of a violation of Nevada Revised Statute
484.379, felony Driving Under the Influence, in the Fourth Judicial
District Court sitting in Elko, Nevada, on or about January 29,
1997?
ANSWER: YES

x

NO

---

QUESTION NO.3: Within the past fifteen (15) years
defendant found guilty of a violation of Nevada Revised
484.379, felony Driving Under the Influence, in the Fourth
District Court sitting in EIko, Nevada, on or about July 8,
ANSWER:

YES

Dated this

x

was the
Statute
Judicial
2003?

NO _ __

day of January, 2008.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT" .~.THE STATE OF IDAHO, IN AND FOR THE COUNTY

THE STATE OF IDAHO,

o~DJ!f~R~!Jty_ _

)
)
)

Plaintiff,

)

vs.

Case No. CR-2007-2171

)
)
)
)
)

PETER L. TOYNE,
Defendant.

VERDICT FORM PART III

)

We,
the Jury,
for our verdict,
questions submitted to us as follows:

unanimously

answer

the

QUESTION NO.1: Was the defendant convicted of felony Driving
Under the Influence of Alcohol, on or about January 29, 1997?
ANSWER: YES

~

NO _ __

QUESTION NO.2: Was the defendant convicted of felony Driving
Under the Influence of Alcohol, on or about January 29, 1997?

x

ANSWER: YES

NO - - -

QUESTION NO.3: Was the defendant convicted of felony Driving
Under the Influence of Alcohol, on or about July 8, 2003?
ANSWER: YES

l

NO _ __

Dated this

Ot-l1

day of January, 2008.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
HONORABLE MICHAEL E. WETHERELL

MARCH 3, 2008

COURT MINUTES
THE STATE OF IDAHO,

)

)

Plaintiff,

)

Case No. CR-2007-2171

)
)

vs.

)
PETER L. TOYNE,

)

Defendant.

)

DUI

)
)

~~~~==~-----------------)
APPEARANCES:
Lee Fisher
Deputy Prosecuting Attorney

Counsel for State

Terry Ratliff
Public Defender

Counsel for Defendant

CD No. D7-08
1:42 p.m.

1:42 to 1:43

Call of case.

Time and date set for SENTENCING, defendant present,
bond set at $25,000.00.
Statement made by Mr.
PSI questionnaire.

in custody,

Ratliff regarding the cover sheet for the

Response by the Court.
The Court set this for SENTENCING on May 5, 2008 at 1:30 o'clock
p.m.
The defendant remained in the custody of the sheriff.
1:43 p.m. End.
MARSA GRIMMETT
Clerk of tle District Court

Reporter: N. Omsberg
Clerk: K. Johnson
Reporter's Est. $

By__~~~=-~~~__________
rk

COURT MINUTES - MARCH 3, 2008
Page - 1
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

MAY 5, 2008

HONORABLE MICHAEL E. WETHERELL

COURT MINUTES
)
)
)

THE STATE OF IDAHO,
Plaintiff,

Case No. CR-2007-2171

)

PETER L. TOYNE,

)
)
)

Defendant.

)

vs.

DUI

)

)

-------------------------------)

APPEARANCES:

Lee Fisher
Deputy Prosecuting Attorney

Counsel for State

Terry Ratliff/Michael Crawford
Public Defender

Counsel for Defendant

CD No. D13-08
2:17 p.m.

2:17 to 2:42

Call of case.

Time and date set for SENTENCING,
bond set at $25,000.00.

defendant present,

in custody,

The Court reviews the file.
All parties have received and have had adequate time to review.
Ms. Schindele had no corrections.
Mr. Crawford states corrections.
The defendant had no corrections.
Mr. Crawford advises that he just received letters from
defendant. The letters were handed to counsel for review.

COURT MINUTES - MAY 5, 2008
Page - 1
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the

Ms. Schindele reviewed the letters.
The letters were provided to the Court.
The Court reviewed the letters.
The Court advises that the letters will be made part of the PSI.
No testimony or statements.
Statement made by Ms. Schindele.
Ms. Schindele's recommendations:
That the Court impose sentence of 25 years with 10 years fixed and
15 years
indeterminate.
The defendant's
driver's
license
suspended
absolute
for
5
years
upon
his
release
from
incarceration.
Statement made by Mr. Crawford.
Response by the Court.
The Court set this matter to tomorrow so that Mr. Ratliff could do
the sentencing.
Statement made by Mr. Crawford.
The Court set this matter for SENTENCING on May 6,
o'clock a.m.

2008 at 9;00

The defendant remained in the custody of the sheriff.
2:42 p.m.

End.

MARSA GRIMMETT
Clerk of the District Court

Reporter: N. Omsberg
Clerk: K. Johnson
Reporter's Est. $

COURT MINUTES - MAY 5, 2008
Page - 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

MAY 6, 2008

HONORABLE MICHAEL E. WETHERELL

COURT MINUTES
)
)
)
)
)
)
)
)
)
)

THE STATE OF IDAHO,
Plaintiff,
VB.

PETER L. TOYNE,
Defendant.

Case No. CR-2007-2171
DUI

---------=~-------------------)
APPEARANCES:
Kristina Schindele
Prosecuting Attorney

Counsel for State

Terry Ratliff
Public Defender

Counsel for Defendant

CD No. D13-08
9:47 a.m.

9:47 to 10:20

Call of case.

Time and date set for SENTENCING,
bond set at $25,000.00.

defendant present,

in custody,

The Court reviews the file.
All parties have received and have had adequate time to review the
materials.
The Court advises that the letters will be attached to the PSI.
Mr. Ratliff advises that he has no additional corrections.
The defendant had no corrections.
No testimony or statements.

COURT MINUTES - MAY 6, 2008
Page - 1
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Statement made by Ms. Schindele.
Ms. Schindele's recommendations:
That the Court impose a sentence of incarceration for a period of
25 years with 10 years fixed and 15 years indeterminate.
The
defendant's driver's license be suspended for a period of 5 years
absolutely when the defendant is released from custody.
No fine
is appropriate.
Statement made by Mr. Ratliff.
Mr. Ratliff's recommendations:
That the defendant be sent on a rider and the underlying sentence
is left in the Court's discretion.
Statement made by the defendant.
No legal cause shown.
The Court will impose a sentence of 15 years incarceration with 7
years fixed and 8 years indeterminate with credit for 321 days
served against the fixed portion.
While the defendant is
incarcerated he will receive cognitive based programs, substance
abuse treatment, and any other programs deemed appropriate by
prison personnel. The Court will waive all costs, fees, and fines
and reimbursement to the public defender.
The defendant's
driver's license will suspended for 5 years absolute upon the
release of the defendant from the custody of the Idaho State
Penitentiary.
The Court advises the defendant of his right to appeal.
The defendant understands his right to appeal.
The Court remands the defendant to the custody of the sheriff.
Copies of the PSI returned.
Statement made by the defendant.
10:20 a.m.

End.

MARSA GRIMMETT
Clerk of the District Court

Reporter: N. Omsberg
Clerk: K. Johnson
Reporter's Est. $

.,-....".,..- ..~--

By__~~~-L~~~_ _ _ _ _ _ _ ___

COURT MINUTES - MAY 6, 2008
Page - 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL
THE STATE OF IDAHO, IN AND FOR THE COUNTY
THE STATE OF IDAHO,
Plaintiff,
vs.
PETER L. TOYNE,
DOB: 06-20-1966
SS
Defendant.

)
}
}
)
}
}
)
)
}
}
)

Case No. CR-2007-2171
JUDGMENT AND COMMITMENT

-------------------------------}
On the 5th day of May, 2008, before the Honorable Michael E.
Wetherell, District Judge, personally appeared Kristina
Schindele, Prosecuting Attorney for the County of Elmore, State
of Idaho, and the defendant with his attorney Terry Ratliff, this
being the time fixed for pronouncing judgment in this matter.
The defendant was informed by the Court of the nature of the
Information filed against him for the crime of OPERATING A MOTOR
VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS,
Felony, I.C.

§

18-8004; of his arraignment thereon on July 16,

2007; found guilty through a jury trial on January 8, 2008 to the
crime of OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF
ALCOHOL AND/OR DRUGS as charged in the Information.

The

defendant was also found to have committed 3 prior felony Driving
Under the Influence felonies in the State of Nevada two of which
occurred on or about January 29, 1997 and one of which occurred

JUDGMENT - Page 1

217

on or about July 8, 2003 as charged and of being a persistent
violator of the law.
The Court asked whether the defendant had any objections
or corrections to be made to the presentence report to which
minor correction were made.
The Court asked whether the defendant had witnesses or
evidence to present on a hearing in mitigation of punishment;
heard statements from counsel; and gave defendant an
opportunity to make a statement.
The defendant was asked if he had any legal cause to show
why judgment should not be pronounced against him, to which he
replied that he had none.
And no sufficient cause being shown or appearing to the
Court why judgment should not be rendered;
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
defendant is guilty as charged and convicted; that the offense
for which the defendant is adjudged guilty herein was committed
on or about 21st day of June, 2007 and that further by virtue of
his prior felony Driving under the Influence convictions he is a
persistent violator of the law.
IT IS FURTHER ADJUDGED that the defendant is sentenced
pursuant to Idaho Code Section 19-2513 upon his underlying charge
of OPERATING A MOTOR VEHICLE UNDER THE INFLUCENCE OF ALCOHOL OR
DRUGS, a felony,

as enhanced based upon the jury's finding the

JUDGMENT - Page 2
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o
defendant is a persistent violator of the law to the custody of
the Idaho State Board of Correction, to be held and incarcerated
by said Board in a suitable place for a period of fifteen (15)
years with seven (7) years fixed and eight (8) years
indeterminate; credit for time served of 321 days against the
fixed portion of the sentence.

The Court recommends during

incarceration the defendant receive cognitive based programs,
substance abuse treatment, and receive any other programs deemed
appropriate by prison personnel.
The defendant's driver's license will be suspend absolutely
for a period of 5 years from the date that the defendant is
released from the penitentiary.
IT IS FURTHER ORDERED that all Fines, Court Costs and
Restitution shall be paid through the Clerk of the District
Court, upon the defendant's release from custody, as directed by
the Department of Probation and Parole;
IT IS FURTHER ORDERED that the defendant be committed to the
custody of the Sheriff of Elmore County, Idaho, for delivery
FORTHWITH and within 7 days, to the custody of the Idaho State
Board of Correction at the Idaho State Penitentiary or other
facility within the State designated by the State Board of
Correction.

JUDGMENT - Page 3
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IT IS FURTHER ORDERED that the Clerk deliver a certified
copy of this Judgment and Commitment to the said Sheriff, which
shall serve as the commitment of the defendant.
Dated this

~~

day of May, 2008.

JUDGMENT - Page 4
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CERTIFICATE OF MAILING
I hereby certify that on this

OCY)
\_) n."_ day

of May, 2008, I

mailed (served) a true and correct copy of the within
instrument to:

Elmore County Prosecutor
Interdepartmental Mail
Terry Ratliff
Public Defender
Interdepartmental Mail
Carolee Kelly
Department of Correction
Central Records
1299 North Orchard, Suite 110
Boise, Idaho 83706
Elmore County Jail
Interdepartmental Mail
MARSA GRIMMETT
Clerk of the District Court

r

By:

-

----~~~~r-------~~------

Court Clerk
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ICIAL DISTRICT COURT, STATQF IDAHO
IN AND FOR THE COUNTY OF ELMORE
150 SOUTH 4TH EAST, SUITE #5
MOUNTAIN HOME, IDAHO 83647-3095
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE MATTER OF THE SUSPENSION OF THE
DRIVER'S LICENSE OF:
Peter L Toyne
1709 Arrow St
Elko, NV 89801
Defendant.

DOB:
DL:

TO:

;:, ;

.

2008 HA Y'9 AM 8: 3 ,

CLERKOW~'I
.r-- I
c ~
II

Citation No: 40215 OEPU TY ';)
Case No: CR-2007-0002171

ORDER SUSPENDING DRIVER'S LICENSE
FOR A PLEA OF GUILTY OR FINDING OF
GUILTY OF OFFENSE

THE IDAHO TRANSPORTATION DEPARTMENT AND THE ABOVE NAMED DEFENDANT

The Defendant having entered a plea of guilty to the offense of Driving Under The Influence, in violation of
Section 118-8004 F, which authorizes or requires the suspension of the driving privileges of the Defendant by the Court,
and the Court having considered the same.
NOW, THEREFORE, IT IS HEREBY ORDERED, that the driving privileges and driver's license of the above named
Defendant is hereby suspended absolutely for period of 5 years from the date that the defendant is released from the
penitentiary .
YOU ARE FURTHER NOTIFIED, that the expiration of the period of this suspension does not reinstate your driver's
license and you must make application to the Idaho Transportation Department, Driver Services Section, P.O. Box 34,
iod expires.
Boise, Idaho, 83731-0034, (208) 334-8736 for reinstatement of your driver's license after the suspensi
Dated: May!.f!;2008

Judge:

-:.~~~~~~~~~~:..-_ __

I hereby certify that the foregoing is a true and correct copy of the original Order Suspending Driver's License for a Plea
of Guilty or Finding of Guilty of Offense entered by the Court and on file in this office. I further certify that copies of
this Order were served as follows on Thursday, May 08, 2008.
Defendant:

Peter L Toyne

Department of Transportation, Boise, Idaho
License attached:
Yes:
No: X.

Mailed~

Hand Delivered

Mailed~

Hand Delivered

Dated: May ~~, 2008

Mars~rimmett

By:

Order Suspending Driver's License For a Plea Of Guilty Or Finding Of Guilty Of Offense
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TERRY S. RATLIFF
RATLIFF LAW OFFICES, CHTD.
290 South Second East Street
Mountain Home, ID 83647
Telephone: (208) 587-0900
Facsimile: (208) 587-6940
LS. B. No. 3598
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Attorney for Appellant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO,
Respondent,
vs.
PETER L. TOYNE,
Appellant.

)
)
)
)
)
)
)
)
)

Case No. CR-2007-2171

NOTICE OF APPEAL

--------------------------~)
TO:

THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND ITS ATTORNEYS,
KRISTINA M. SCHINDELE; LAWRENCE G. WASDEN ATTORNEY GENERAL,
STATEHOUSE, BOISE, IDAHO 83720; AND THE CLERK OF THE ABOVE-ENTITLED
COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Appellant, PETER L. TOYNE, appeals against the above named

Respondent to the Idaho Supreme Court from that certain JUDGMENT AND COMMITMENT
entered on May 6, 2008, by the Honorable Michael E. Wetherell, District Judge, presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, pursuant to Rule

11(c)(1), LA.R. and Idaho Rule of Criminal Procedure 11(a)(2).
3.

Issues on Appeal:

NOTICE OF APPEAL - 1
amr
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ORIGINAL

A.

Whether the District Court abused its discretion in sentencing the Defendant to

seven (7) years determinate, with eight (8) years indeterminate.
B.

Whether the District Court committed error when it denied the Defendant's

first Motion in Limine to prevent the prior Nevada Judgments of Conviction from being
admitted into evidence, as the admission of the same violated the dictates of Crawford vs.
Washington. 541 U.S. 36, 124S.Ct.1354, 158L.Ed.2d 177(2004), and the admission of said

documents was contrary to Idaho Code §9-312, none of the Judgments having the requisite
attestation.
C.

Whether the District Court committed error when it denied the Defendant's

Second Motion in Limine by finding that Nevada's DUI Statutes are "substantially
conforming foreign criminal violation" when Nevada does not afford a Defendant a jury trial
for any misdemeanor DUI, but uses the same for enhancement purposes for a felony DUI
allegation.
D.

Whether the District Court committed error when it required the Defendant to

argue the first Motion in Limine prior to trial, thus forcing the Defendant to give up a tactical
litigation strategy that this Court has previously ruled upon in State vs. Hester, 114 Idaho 688,
760 P.3d 27 (1988).
E.

Whether the District Court committed error when it issued its "Response Re:

Defendant's Notice of Authorities on Motions in Limine," that requires "all motions in limine
to be filed at least fourteen (14) days before trial," which would have given the State advance
notice of the Defendant's defense and trial strategy.

NOTICE OF APPEAL - 2
amr

F.

Whether the District Court committed error when it sentenced Defendant as a

persistent violator, by allowing the prior judgments of conviction to be admitted into evidence
and used by the jury in its deliberations.
G.

Whether the District Court committed error when it failed to adopt the

clarification on the Court's Proposed Jury Instruction that was filed by the Defendant herein.
4.

The Pre-Sentence Investigation Report is routinely sealed by the Court, and is

requested herein.
5.

(a) Is reporter's standard transcript requested? Yes, but excluding jury voir dire.

(b) The appellant requests the preparation of the following portions of the reporter's
transcript as defined in Rule 25(b), I.A.R.:
(1)

Jury Trial held on January 8, 2008; and,

(2)

Sentencing Hearing of May 5, 2008.

6. The appellant requests the following documents to be included in the clerk's record in
addition to those automatically included under Rule 28, I.A.R.

a. All memorandums or briefs filed herein, including the Notice of Authorities
on Motions in Limine.
7. I certify:
(a) That a copy of this notice of appeal has been served on the reporter.
(b)

(1 )_That either the reporter of the clerk of the district court or
administrative agency has been paid the estimated fee for preparation of the
transcript.
(2)LThat the appellant is exempt from paying the estimated transcript fee
because this is a criminal appeal. The Appellant is also indigent.

NOTICE OF APPEAL - 3
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(c)

(1 )_That the estimated fee for preparation of the clerk's or agency's record

has been paid.
(2)_That the appellant is exempt from paying the estimated fee for the
preparation of the record because this is a criminal appeal. The Defendant is
also indigent.
(d)

(1 )_That the appellate filing fee has been paid.

(2}lLThat appellant is exempt from paying the appellate filing fee because
this is a criminal appeal. The Appellant is also indigent.
(e)

That service has been made upon all parties required to be served pursuant to

Rule 20. (And the Attorney General of Idaho pursuant to Section 67-1401(1), Idaho
Code.)

~/

DATED this

c2L.- day of May, 2008.
RATLIFF LAW OFFICES, CHTD.

-L~1~
TI:RR=rUFF
.
Attorney for Appellant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That I have on this
within and foregoing NOTICE OF APPEAL to:

~day ofApril, 2008, served a copy of the

Kristina Schindele
Elmore County Prosecutor
P.O. Box 607
Mountain Home, ID 83647

By:

_ _ Hand Delivery
_ _ Federal Express
Certified Mail
U.S. Mail
--iL.. Facsimile Transmission

Lawrence Wasden
Attorney General
Attention: Criminal Division
P.O. Box 83720
Boise,ID 83720-0010

By:

_ _ Hand Delivery
_ _ Federal Express
- - Certified Mail
~ U.S. Mail
Facsimile Transmission

Molly J. Huskey
State Appellate Public Defender
3647 Lake Harbor Lane
Boise,ID 83703

By:

_ _ Hand Delivery
_ _ Federal Express
Certified Mail
~U.S.Mail

Facsimile Transmission
Nicole Omsberg
Court Reporter
Elmore County Courthouse
Mountain Home, ID 83647

By:

Steve Kenyon
Idaho Supreme Court
451 State St.
PO Box 83720
Boise,ID 83720-0101

By: . _ _ Hand Delivery
_ _ Federal Express
Certified Mail

_ _ Hand Delivery
_ _ Federal Express
Certified Mail
U.S. Mail
~ Facsimile Transmission

~U.S.Mail

Facsimile Transmission

NOTICE OF APPEAL - 5
amr

227

(

TERRY S. RATLIFF
RATLIFF LAW OFFICES, CHTD.
290 South 2nd East Street
Mountain Home, Idaho 83647
Telephone: (208) 587-0900
Facsimile: (208) 587 -6940
Idaho State Bar No.: 3598
Attorney for Defendant!Appellant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO
Plaintiff,
vs.
PETER L. TOYNE,
Defendant.

Case No.: CR-2007-2171

)
)
)
)
)
)
)
)

MOTION FOR APPOINTMENT
OF STATE APPELLATE PUBLIC
DEFENDER

COMES NOW the Defendant, PETER L. TOYNE, by and through his attorney, Terry S.
Ratliff of Ratliff Law Offices, Chtd., and hereby moves this Court for its Order pursuant to Idaho
Code §19-867, et seq, and Rule 13 (b), (12) and (19) appointing the State Appellate Public
Defender's Office to represent the above-named Defendant-Appellant in all further appellate
proceedings and allowing trial counsel for Defendant to withdraw as counsel of record.
This motion is brought on the ground and for the reason that the Defendant-Appellant is
currently being represented by this Counsel and Office, as Public Defender in and for the County
of Elmore, and the State Appellate Public Defender is authorized by statute to represent the
Defendant-Appellant in all felony appellate proceedings.

t

:~TION FOR APPOINTMENT OF STATE APPELLATE PUBLIC DEFEreJR ~N
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Further, it is in the interest of justice for that Office to represent the Defendant-Appellant
in this case since the Defendant-Appellant is indigent, and any further proceedings in this case
will be at the appellate level.
DATED this

d {

6/
day of May, 2008.

RA TLIFF LAW OFFICES, CHTD.

CERTIFICATE OF SERVICE

liS\--

I HEREBY CERTIFY that I have on this
day of May, 2008, served a copy of the
within and foregoing MOTION FOR APPOINTMENT OF STATE APPELLATE PUBLIC
DEFENDER to:

Molly 1. Huskey
State Appellate Public Defender
3647 Lake Harbor Lane
Boise,ID 83703

By:

___ Hand Delivery
___ Federal Express
___ Certified Mail
V U.S. Mail
- - - Facsimile Transmission

Kristina Schindele
Elmore County Prosecutor
P.O. Box 607
Mountain Home, ID 83647

By:

___ Hand Delivery
___ Federal Express
_--,.~U.S. Mail
Facsimile Transmission

7

~..~
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'e"Assistant
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TERRY S. RATLIFF
RATLIFF LAW OFFICES, CHTD.
290 South 2nd East Street
Mountain Home, Idaho 83647
Telephone: (208) 587-0900
Facsimile: (208) 587-6940
Bar Number: 3598

~~!~~\y~twtt--

Attorney for Defendant!Appellant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO
Plaintiff,
vs.
PETER L. TOYNE,
Defendant.

Case No.: CR-2007-2171

)
)
)
)
)
)
)
)
)

ORDER FOR APPOINTMENT
OF STATE APPELLATE PUBLIC
DEFENDER

The Court having reviewed the Defendant's Motion for Appointment of State Appellate
Public Defender and Defendant-Appellant being indigent, and good cause appearing;
IT IS HEREBY ORDERED That Molly J. Huskey of the State's Appellate Public
Defender's Office is hereby appointed as Counsel for the Defendant and Terry S. Ratliff, of Ratlitr
Law Offices, Chtd. is hereby withdrawn as counsel of record.
DATED this.z.L day of

L"-'L

, 2008.
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CERTIFICA TE OF SERVICE

'-\~ day of

I HEREBY CERTIFY that I have on this
served a copy of the within and foregoing ORDER to:
Kristina Schindele
Elmore County Prosecuting Attorney
190 South Fourth East
P.O. Box 607
Mountain Home, ID 83647
Terry S. Ratliff
Ratliff Law Office, Chtd.
290 South Second East
Mountain Home, ID 83647

Molly J. Huskey
State Appellate Public Defender
3627 Lake Harbor Ln.
Boise, ID 83703

By:

11llv\.k "
'<>

/ Hand Delivery
_ Federal Express
Certified Mail
U.S. Mail
Facsimile Transmission

~and Delivery
_

Federal Express
Certified Mail
U.S. Mail
Facsimile Transmission

_
_

Hand Delivery
Federal Express
Certified Mail
/U.S.Mail
Facsimile Transmission

ORDER FOR APPOINTMENT OF STA TE APPELLATE PUBLIC DEFENDER - 2
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,2008,
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MOLLY J. HUSKEY
State Appellate Public Defender
State of Idaho
J.S.B. # 4843

zeG:] AUG 27 PH 2: 09
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DEPUTY
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SARA 8. THOMAS
Chief. Appellate Unit
J.S.B. # 5867
3647 Lake Harbor Lane
Boise, Idaho 83703
(208) 334-2712
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR ELMORE COUNTY
)
)

STATE OF IDAHO,
Plaintiff-Respondent,

v.

)

CASE NO. CR 2007-2171

~

S.C, DOCKET NO. 35402

)
)
)
)
)

PETER L. TOYNE,
Defendant-Appellant.

AMENDED
NOTICE OF APPEAL

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE
PARTY'S AITORNEYS, KRISTINA M. SCHINDELE, ELMORE COUNTY
PROSECUTOR. P.O. BOX 607, 190 S. 4TH E., MOUNTAIN HOME, ID. 836470607, AND THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The

above-named

appellant

appeals' against

the

above-named

respondent to the Idaho Supreme Court from the Judgment and Commitment
entered in the above-entitled action on the 8th day of May, 2008, the Honorable
Michael E. Wetherell, presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Idaho Appellate Rule (I.A.R.) 11 (c)(1-1 0).
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3.

A preliminary statement of the issues on appeal, which the appellant then

intends to assert in the appeal, provided any such list of issues on appeal shall
not prevent the appellant from asserting other issues on appeal, are:
(a)

Did the district court abuse its discretion in sentencing the
defendant to seven (7) years determinate, with eight (8) years
indeterminate?

(b)

Did the district court commit error when it denied the defendant's
first Motion in Limine to prevent the prior Nevada Judgments of
Conviction from being admitted into evidence, as the admission of
the same violated the dictates of Crawford v. Washington, 541 U.S.
36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004), and the admission of
said documents was contrary to Idaho Code § 9-312, non of the
Judgments having the requisite attestation?

(0)

Did the district court commit error when it required the defendant to
argue the first Motion in Limine prior to trial, thus forcing the
defendant to give up a tactical litigation strategy that this Court
previously ruled upon in State v. Hester, 114 Idaho 688, 760 P.3d

27 (1988)?
(d)

Did the district court commit error when it denied the defendant's
Second Motion in Limine by finding that Nevada's DUI statutes are
"substantially conforming foreign criminal violation" when Nevada
does not afford a defendant a jury trial for misdemeanor DUI, but
uses the same enhancement purposes for a felony DUI allegation?

AMENDED NOTICE OF APPEAL - Page 2

~33

(e)

Did the district court commit error when it issued its "Response Re:
Defendant's Notice of Authorities on Motion in Limine, " that
requires "all motions in Limine to be filed at least fourteen (14) days
before trial," which would have given the State advance notice of
the defendant's defense and trial strategy?

(f)

Did the district court commit error when it sentenced defendant as
a persistent violator, by allowing the prior judgments of conviction
to be admitted into evidence and use by thy jury in its
deliberations?

(g)

Did the district court commit error when it failed to adopt the
clarification on the Court's Proposed Jury Instruction that was filed
by the defendant herein?

4.

There is a portion of the record that is sealed. That portion of the record

that is sealed is the Presentence Investigation Report (PSI).
5.

Reporter's Transcript.

The appellant requests the preparation of the

entire reporter's standard transcript as defined in tAR. 25(c). The appellant
also requests the preparation of the additional portions of the reporter's
transcript:
(a)

Jury Trial held January 8, 2008, to include the opening statements,

closing arguments, jury instruction conferences and orally presented jury
instructions (Court Reporter:

Nicole Omsberg, no estimation of pages

was listed on the Register of Actions); and

AMENDED NOTICE OF APPEAL - Page 3

"e:J

o
(b)

Sentencing Hearing held on May 5 and 6, 2008 (Court Reporter:

Nicole Omsberg, no estimation of pages was listed on the Register of
Actions).
6.

Clerk's Record.

The appellant requests the standard clerk's record

pursuant to tA.R. 28(b)(2). The appellant requests the following documents to
be included in the clerk's record, in addition to those automatically included
under J.A.R 28(b)(2):
(a)

Affidavit of Probable Cause filed June 21, 2007;

(b)

Affidavit of Probable Cause for Arrest filed June 21! 2007;

(c)

Affidavit of Refusal to Take Alcohol Test filed June 21.2007;

(d)

Transcript filed September 11. 2007;

(e)

Defendant's Proposed Witnesses November 20,2007;

(f)

Witness List and JUry Instructions filed November 27, 2007;

(g)

All proposed and given jUry instructions including, but not limited to.
the Defendant's Proposed JUry Instructions filed December 5,
2007! Clarification on Court's Proposed Jury Instructions January
7, 2008, JUry Instructions I Defendant filed January 8, 2008;

(h)

All memorandums or briefs filed herein, including the Notice of
Authorities and motions in Limine; and

(i)

Any exhibits. including but not limited to letters or victim impact
statements, addendums to the PSI or other items offered at
sentencing hearing.

7.

I certify:

AMENDED NOTICE OF APPEAL - Page 4
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(a)

That a copy of this Amended Notice of Appeal has been served on
the Court Reporter, Nicole Omsberg;

(b)

That the appellant is exempt from paying the estimated fee for the
preparation of the record because the appellant is indigent (Idaho
Code §§ 31-3220, 31-3220A, I.A.R. 24(e»;

(c)

That there is no appellate filing fee since this is an appeal in a
criminal case (Idaho Code §§ 31-3220, 31-3220A, tA.R. 23(a)(8»;

(d)

That arrangements have been made with elmore County who will
be responsible for paying for the reporter's transcript, as the client
is indigent, I.C. §§ 31-3220. 31-3220A. I.A.R. 24(e); and

(e)

That service has been made upon all parties required to be served
pursuant to tA.R 20.

DATED this 27th day of August, 2008.

MO~

State Appellate Public Defender
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 2ih day of August, 2008, caused a
true and correct copy of the attached AMENDED NOTICE OF APPEAL to be
placed in the United States mail, postage prepaid, addressed to:
TERRY S RATLIFF
RATLIFF LAW OFFICES
290 S 2ND E
MOUNTAIN HOME ID 836473021
NICOLE OMSBERG
COURT REPORTER
200 WEST FRONT STREET
BOISE ID 83702
KRISTINA M SCHINDELE
ELMORE COUNTY PROSECUTORS OFFICE
PO BOX 607
190 S 4TH E
MOUNTAIN HOME ID 836470607
KENNETH K JORGENSEN
DEPUTY ATIORNEY GENERAL
CRIMINAL DIVISION
PO BOX 83720
BOISE ID 837200010
Hand delivered to Attorney General's mailbox at Supreme Court

MJHITMF/SBT/eas==
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IN THE DISTRICT COURT OF"THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

)

THE STATE OF IDAHO,

)

)
Plaintiff/Respondent,

)

)
)

vs.
PETER

L.

)

Supreme Court
Case No. 35402

)

TOYNE,

)

)
)
Defendant/Appellant.

CLERK'S CERTIFICATE OF
EXHIBITS

)

------------------------------)
I, MARSA GRIMMETT,

Clerk of the District Court of the Fourth

Judicial District of the State of Idaho,

in and for the County of

Elmore, do hereby certify:
That the following is a list of exhibits which were offered
or admitted into evidence during the trial in this case:

STATE'S EXHIBITS:
No. 1

Copy of Drivers License

No. 2

Notice of Suspension

No. 3

Judgment of Conviction

No. 4

Judgment of Conviction

DEFENDANT'S EXHIBITS:
There were no Defendant Exhibits

CERTIFICATE OF EXHIBITS - Page 1

AND I FURTHER CERTIFY that the following will be submitted as
exhibits to this Record:
Presentence Report (Confidential Exhibit)
Transcript of BAC Hearing of August 2, 2007
IN WITNESS

WHEREOF,

I

have

affixed the seal of the said Court this

hereunto

set my hand and

day of U~~~~~

20ay.
MARSA GRIMMETT
Clerk of the District Court

CERTIFICATE OF EXHIBITS - Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO,
Plaintiff/Respondent,
vs.

Supreme Court
Case No. 35402,

PETER l. TOYNE,

CLERK'S CERTIFICATE

Defendant/Appellant.
I, MARSA GRIMMETT, Clerk of the District Court of the Fourth
Judicial District of the State of Idaho,

in and for the County of

Elmore, do hereby certify that the foregoing Record in this cause
was compiled and bound under my direction and is a true,

correct

and complete record of the pleadings and documents requested by
Appellate Rule 28.
I
the

further certify that all exhibits,

above

entitled cause,

see

Clerk's

offered or admitted in

Certificate

of

Exhibits,

will be duly lodged with the Clerk of the Supreme Court along with
the Court Reporter's Transcript and Clerk's Record.
I further certify that the following will be submitted as
exhibits to the Record on Appeal:
1. Transcript of Jury Trial-January 8, 2008
2. Transcript of Sentencing Hearing-May 5,6, 2008

CLERK'S CERTIFICATE

'l .I 1'\

IN WITNESS WHEREOF,

I have hereunto set my hand and affixed

the seal of the said Court this

day of
MARSA GRIMMETT
Clerk of the District Court

CLERK'S CERTIFICATE

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO,

)
)

)

Plaintiff/Respondent,

)

)

vs.

)
)
)
)
)
)

PETER L. TOYNE,
Defendant/Appellant.

Supreme Court
Case No. 35402
CERTIFICATE OF SERVICE

--------------------------------)
I, MARSA GRIMMETT,

Clerk of the District Court of the Fourth

Judicial District of the State of Idaho,

in and for the County of

Elmore, do hereby certify that I have personally served or mailed,
by United States Mail,

one copy of the REPORTER'S TRANSCRIPT and

CLERK'S RECORD to each of the attorneys of record in this cause as
follows:
Lawrence G. Wasden
ATTORNEY GENERAL
Statehouse Mail
P.O. Box 83720
Boise, ID 83720-0010
IN WITNESS WHEREOF,

Molly Huskey
STATE APPELLATE PUBLIC DEFENDER
3647 Lake Harbor Lane
Boise, ID 83703
I have hereunto set my hand and affixed

the seal of the said Court this

day of --.......~:.L-.!:'--'""-"""'--":.=...."-'9'--'

20rif·

MARSA GRIMMETT
Clerk of the District Court

CERTIFICATE OF SERVICE
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